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AGRICULTURE DECISIONS 


UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 


PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 


under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability 
which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Exchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
19380 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified 
by docket and decision numbers, for example, D-578; S. 1150. 
Such citation of a case in these volumes generally indicates that 
the decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws admin- 
istered by the Department will be published herein. 
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(No. 14,612) 


In re Rosco BURGESS and KENNETH BURGESS. P&S Docket No. 
4611. Decided June 1, 1972. 


Bonding requirements—Cease and desist—Default 


Respondents are ordered to cease and desist from engaging in business under 
the Act without the required bond. 


Alfred R. Nolting for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 (U.S.C. 181 et seq.), respondents failed to file 
an answer to the complaint charging them with engaging in busi- 
ness under the act as a dealer without the required bond. Chief 
Hearing Examiner Jack W. Bain issued a recommended decision 
based upon the default in the filing of an answer and proposed a 
cease and desist order against respondents and an order suspend- 
ing them as registrants under the act until bonded. Respondents 
did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein 
except that the second paragrapgh of the proposed order is deleted 
as subsequent to the filing of the hearing examiner’s report the 
complainant stated that respondents are now in compliance with 
the bonding requirements of the act and the regulations issued 
thereunder. 


This order shall become effective on the sixth day after service 
of a copy hereof upon the respondents. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION AND 
ORDER 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on January 11, 1972, by the 
Packers and Stockyards Administration, United States Depart- 
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ment of Agriculture. The respondents, livestock dealers of Fancy 
Farm, Kentucky, were charged with failing to maintain the re- 
quired surety bond. An amended complaint, with similar charges, 
was filed on March 10 ,1972. 


Copies of the complaint and the rules of practice were served 
on respondent on January 13, 1972, and of the amended complaint 
or on January 19, 1972. They were notified in writing that an 
answer should be filed within 20 days, and that failure to file an 
answer denying the allegations of the complaint and requesting an 
oral hearing would constitute admission of such allegations and 
waiver of a hearing. No answer has been filed. 


On March 10, 1972, complainant filed a recommendation that the 
order proposed below be issued. Chief Hearing Examiner Jack W. 
Bain, to whom the proceeding had been assigned, issued a recom- 


a mended decision of March 21, 1972, without further investigation 
e or hearing, pursuant to Section 202.9(c) of the Rules of Practice 
A (9 CFR 202.9(c)). 

n PROPOSED FINDINGS OF FACT 

a 1. Rosco Burgess and Kenneth Burgess are partners doing 
- business as Burgess Bros., whose address and principal place of 
s business is Route 2, Fancy Farm, Kentucky. At all times material 


herein, respondents were and are engaged in the business of 
™ buying and selling livestock in interstate commerce for their own 
nh account, and registered under the Act as a market agency to 
q sell livestock and as a dealer to buy and sell livestock in inter- 
e state commerce. 
h 
d 


2. The surety bond which respondents maintained to secure the 
performance of their livestock obligations under the Act was 
terminated on September 4, 1971. Respondents were notified by 

e certified mail on or about August 16, 1971, that if they continued 
their livestock operations without bond coverage or its equivalent, 
they would be in violation of section 312(a) of the Act and sec- 

D tions 201.29 and 201.30 of the regulations promulgated thereunder. 
Notwithstanding such notice, respondents have engaged in the 
business of a dealer, buying and selling livestock in commerce for 
their own account, without filing and maintaining a reasonable 
bond or its equivalent, as required under the Act and the 
regulations. 
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PROPOSED CONCLUSIONS 


By the facts shown above, respondents willfully violated Sec- 
tion 312 of the Act (7 U.S.C. 213(a)), and sections 201.29 and 
201.30 of the regulations thereunder (9 CFR 201.29, 201.30), for 
which the order set out below should be issued. 


PROPOSED ORDER 


Respondents individually and as partners with each other or 
with other persons, shall cease and desist from engaging in any 
business in commerce in any capacity for which bonding is re- 
quired under the Act and the regulations without filing and 
maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 


Respondents are suspended as registrants under the Act until 
they comply fully with the bonding requirements under the Act 
and the regulations. When respondents have complied with such 
requirements, a supplemental order will be issued in this pro- 
ceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondents. Copies hereof shall be served upon 
the parties. 


(No. 14,613) 


In re ROBERT L. LIVINGSTON. P&S Docket No. 4606. Decided 
June 1, 1972. 


Failure to pay when due—Cease and desist—Default 


Respondent is ordered to cease and desist from failing to pay when due for 
livestock purchased in commerce and issuing insufficient funds checks in 
payment thereof. 


Henry FP. Rompage for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file an 
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answer to the complaint charging him with issuing insufficient 
= funds checks in purported payment for livestock purchased and 
failing to pay in full when due for such livestock. Chief Hearing 
r Examiner Jack W. Bain issued a recommended decision based 
upon the default in the filing of an answer and proposed a cease 
and desist order against respondent for the violations found. 
Respondent did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service of 
a copy hereof upon respondent. 


— TE 5 ~~ Fe 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION AND 
| ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on January 5, 1972, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, of Gainesville, Texas, was 
charged with failing to pay for livestock purchased. 


Copies of the complaint and the rules of practice were served 
on respondent on January 17, 1972. He was notified in writing 
that an answer should be filed within 20 days, and that failure to 
file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute admission of such 
allegations and waiver of a hearing. No answer has been filed. 


On February 29, 1972, complainant filed a recommendation that 
the order proposed below be issued. Chief Hearing Examiner 
Jack W. Bain, to whom the proceeding had been assigned, issued 
a recommended decision on March 20, 1972, without further in- 
vestigation or hearing, pursuant to Section 202.9(c) of the Rules 
of Practice (9 CFR 202.9(c) ). 


PROPOSED FINDINGS OF FACT 


1. The respondent, Robert L. Livingston, is an individual whose 
address is 1513 South Howeth, Gainesville, Texas. At all times 
material herein he engaged as a dealer buying and selling live- 
stock for his own account. In November 1971, respondent pur- 
chased lots of livestock at Falls County Livestock Auction, Marlin, 
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Texas, Moore’s Livestock Commission Co., Inc., McKinney, Texas, 
and Muenster Livestock Commission Co., Muenster, Texas, and 
in purported payment therefor issued checks which were returned 
unpaid because of insufficient funds in the account upon which 
drawn. He failed to pay, when due, the purchase price of such 
livestock, and as of the filing of the complaint herein he still owed 
the purchase prices of the McKinney and Muenster purchases. 


PROPOSED CONCLUSIONS 
By the facts set out above, respondent willfully violated Sec- 
tion 312(a) of the Act (7 U.S.C. 213(a)) and section 201.43 (b) 


of the regulations thereunder (9 CFR 201.43(b)), for which the 
following order should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from issuing checks for live- 
stock purchased without having sufficient funds on deposit in the 
bank account on which drawn to pay them, and from failing to 
pay, when due, the full purchase price of livestock purchased. 


Copies hereof shall be served on the parties, and this order shall 
become effective on the sixth day after service upon respondent. 


(No. 14,614) 


In re KNOXVILLE COMMUNITY SALES Co., INC. P&S Docket No. 
4599. Decided June 1, 1972. 


Consent order 


Respondent consented to the issuance of a cease and desist order against it 
for violations of the Act in failing to deposit shippers proceeds promptly 
and issuing untrue or incomplete accounts of sale. 


Henry F. Rompage for complainant. 
C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on December 2, 1971 by the 


OE 
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Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On May 12, 1972, respondent filed an answer in which it admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations and consents to the issuance of 
a specified order containing findings of facts and conclusions based 
upon the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


"ll 


FINDINGS OF FACT 
1. (a) Knoxville Community Sales Co., Inc., hereinafter re- 
ferred to as the respondent, is a corporation with its principal 
place of business located at Knoxville, Illinois. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and oper- 
ating the Knoxville Community Sales Co., Inc., posted under and 
subject to the provisions of the Act, hereinafter referred to as the 


stockyard ; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard ; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent during the period from December 28, 1970, 
through August 31, 1971, failed to maintain and use properly its 
custodial account for shippers’ proceeds, thereby endangering the 
prompt accounting therefor and payments of the portions thereof 
due the owners or consignors of livestock, in that: 


(a) As of December 31, 1970, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $39,376.16, and proceeds due shippers of livestock 
for which no checks were issued of $1,066.70, and had to offset 
such credits, cash in said bank account in the amount of $3,242.02, 
deposits in transit of $26.97, and other debits in the amount of 
$12,932.04, resulting in a deficiency of $24,241.83 in funds avail- 
able to pay shippers’ proceeds. 


(b) As of February 24, 1971, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
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the amount of $31,575.84, and a bank overdraft in said bank 
account of $28,116.31, and had to offset said checks and bank 
overdraft, debits in the amount of $41,927.96, resulting in a defi- 
ciency of $17,764.19 in funds available to pay shippers’ proceeds. 


(c) As of July 31, 1971, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $40,678.97, and a bank overdraft in said bank account 
of $1,880.12, and had to offset said checks and bank overdraft, 
deposits in transit of $17,000.00 and other debits in the amount 
of $21,567.11, resulting in a deficiency of $3,991.98 in funds avail- 
able to pay shippers’ proceeds. 


(d) As of August 31, 1971, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in 
the amount of $84,788.31, and to offset such checks, cash in said 
bank account in the amount of $5,755.72 and other debits in the 
amount of $26,385.78, resulting in a deficiency of $52,646.81 in 
funds available to pay shippers’ proceeds. 


(e) Respondent failed to deposit in its custodial account for 
shippers’ proceeds, within the time prescribed by the regulations, 
an amount equal to the proceeds receivable from sales of consigned 
livestock. 


8. Respondent, at the stockyard, on or about the dates and in 
the transactions listed in paragraph III of the complaint and in 
other transactions at divers other times during the period August 
16, 1971, to August 30, 1971, in accounting to consignors for the 
sale of their livestock, failed to transmit or deliver to the con- 
signors full, true and correct accounts of such sales in that re- 
spondent issued accounts of sale which showed mere numeral 
designations as the purchasers of their livestock instead of the 
true and correct names of the purchasers, copies of which incom- 
plete and incorrect accounts of sale were made a part of the 
accounts and records of the respondent. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)) and section 201.42 of the regulations 
(9 CFR 201.42). 


By reason of the facts set forth in Findings of Fact 3, respond- 
ent has wilfully violated sections 307, 312(a) and 401 of the Act 
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(7 U.S.C. 208, 218(a) and 221) and section 201.43(a) of the 
regulations (9 CFR 201.43 (a) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondent, its officers, directors, agents and employees, directly 
or through any corporate or other device, in connection with 
Respondent’s operations as a market agency, shall cease and desist 


from: 

1. Failing to deposit in its custodial account for shippers’ pro- 
ceeds within the time prescribed by section 201.42(c) of the regu- 
lations (9 CFR 201.42(c) ) an amount equal to the proceeds receiv- 
able from the sale of consigned livestock ; 


2. Failing to maintain its account for shippers’ proceeds in 
conformity with the provisions of section 201.42 of the regula- 
tions (9 CFR 201.42) ; and 


8. Issuing accounts of sale which fail to show the true and cor- 
rect names of buyers of consigned livestock. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 


the parties. 


(No. 14,615) 


In re MONTGOMERY COUNTY AUCTION, INC. P&S Docket No. 4604. 
Decided June 1, 1972. 


Consent order 


Respondent is ordered to cease and desist from using shippers proceeds for 
unauthorized purposes, failing to deposit shippers proceeds promptly 
and issuing untrue or incomplete accounts of sale and scale tickets. 
Respondent is also ordered to maintain proper records. 


Henry F. Rompage for complainant. 
C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on December 17, 1971 by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On May 12, 1972, respondent filed an answer in which it admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations and consents to the issuance of 
a specified order containing findings of facts and conclusions based 
upon the allegations of the complaint. Complainant has recom- 
mended that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Montgomery County Auction, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Mt. Ida, Arkansas. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and oper- 
ating the Montgomery County Auction, Inc., posted under and 
subject to the provisions of the Act, hereinafter referred to as 
the stockyard ; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent, during the period from July 30, 1971 through 
August 31, 1971, failed to maintain and use properly his custodial 
account for shippers’ proceeds thereby endangering the faithful 
and prompt accounting therefor and payment of the portions 
thereof due the owners or consignors of livestock in that: 


(a) As of July 30, 1971, respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds” in the 
amount of $78,196.70 and had to offset said checks, cash in said 
bank account in the amount of $4,307.42, deposits in transit and 
current proceeds receivable in the amount of $64,524.51, resulting 
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in a deficiency of $9,364.77 in funds available to pay shippers’ 
proceeds ; 


(b) As of August 31, 1971, respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds” 
in the amount of $115,409.55 and had to offset said checks, cash 
in said bank account in the amount of $53,402.18, and deposits in 
transit in the amount of $7,550.33, resulting in a deficiency of 
$54,457.04 in funds available to pay shippers’ proceeds; 


(c) Such deficiencies were due in part to respondent’s fail- 
ure to deposit in his custodial account for shippers’ proceeds, 
within the time prescribed by the regulations, an amount equal 
to the proceeds receivable from sales of consigned livestock. 


3. Respondent, on or about the dates and in the transactions 
set forth in paragraph III of the complaint submitted accounts 
of sale to consignors of livestock which accounts failed to show 
the true and correct names of the purchasers. Respondent re- 
tained copies of such accounts of sale as part of its records. 


4. Respondent, on or about August 6, 1971, and on or about 
August 13, 1971, in connection with his operations as a market 
agency under the Act, issued to consignors of livestock scale tickets 
which failed to show the date of the weighings or the name or 
initials of the person who weighed the livestock. Copies of such 
scale tickets were made a part of respondent’s books and records. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 218(a)) and section 201.42 of the regulations 
(9 CFR 201.42). 


By reason of the facts set forth in Findings of Fact 3 and 4, 
respondent has wilfully violated sections 307, 312(a) and 401 of 
the Act (7 U.S.C, 208, 213(a) and 221) and sections 201.43 (a) 
and 201.49 of the regultaions (9 CFR 201.43(a), 201.49). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, such order shall be issued. 


ORDER 


Respondent, its officers, directors, agents and employees, directly 
or through any corporate or other device, in connection with 
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Respondent’s operations as a market agency, shall cease and desist 
from: 


1. Using funds received as proceeds from the sale, in commerce, 
of livestock handled on a commission basis for purposes of its own 
and purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers; 


2. Making such use of shippers’ proceeds in its possession or 
control as will in any manner endanger or impair the faithful and 
prompt accounting therefor and payment of the portions thereof 
due to the person or persons entitled thereto ; 


3. Failing to maintain its account for shippers’ proceeds in 
conformity with the provisions of section 201.42 of the regulations 
(9 CFR 201.42) ; 


4. Issuing accounts of sale which fail to show the true and 
correct names of the buyers of consigned livestock; and 


5. Issuing scale tickets (1) which do not have the (a) name, 
signature, or initial of the person weighing the livestock; and 
(b) date of the weighing of the livestock. 

Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its busi- 
ness as market agency or dealer subject to the Act including true 
and correct copies of accounts of sale and invoices and correct 
and complete copies of scale tickets. 

This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 


the parties. 


(No. 14,616) 


In re HOME BASE AUCTION MARKET, INC. P&S Docket No. 4556. 
Decided June 1, 1972. 


Consent order 


Respondent is ordered to cease and desist from failing to deposit shippers 
proceeds promptly, and is also ordered to maintain proper records. 


Henry F. Rompage for complainant. 
C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on October 18, 1971 by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.) 


On May 12, 1972, respondent filed an answer in which it admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations and consents to the issuance of 
a specified order containing findings of facts and conclusions based 
upon the allegations of the complaint. Complainant has recom- 
mended that the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. (a) Home Base Auction Market, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Bowman, North Dakota. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and oper- 
ating the Home Base Auction Market, Inc., Box 111, Bowman, 
North Dakota, posted under and subject to the provisions of the 
Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard and buying and 
selling livestock in commerce for its own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent, during the period from March 29, 1971, through 
June 14, 1971, failed to maintain and use properly its account in 
the First National Bank, Bowman, North Dakota, in which it 
deposited shippers’ proceeds, hereinafter referred to as the “Cus- 
todial Account”, thereby endangering the faithful and prompt 
accounting therefor and payment of the portions thereof due the 
owners or consignors of livestock, in that: 


(a) As of April 29, 1971, respondent had outstanding checks 
drawn on its custodial account in the amount of $85,286.44 and 
had, to offset said checks, cash in said bank account in the amount 
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of $12,751.62, deposits in transit in the amount of $15,000.00, and 
no current proceeds receivable, resulting in a deficiency of 
$57,534.82 in funds available to pay shippers’ proceeds; 


(b) As of May 29, 1971, respondent had outstanding checks 
drawn on its custodia] account in the amount of $79,988.29 and 
had, to offset said checks, cash in said bank account in the amount 
of $4,022.91, deposits in transit in the amount of $14,817.51, and 
no current proceeds receivable, resulting in a deficiency of 
$61,147.87 in funds available to pay shippers’ proceeds; 


(c) Respondent, during the periods of March 29 through 
April 19, 1971, and April 26 through May 24, 1971, regularly and 
consistently failed to deposit in the custodial account, on or before 
the next banking business day after the sale, in commerce, of 
livestock consigned to it for sale on a commission basis, an amount 
equivalent to the proceeds of the sale of consigned livestock less 
marketing charges due the respondent. 


8. Respondent, during the period from on or about August 3, 
1970, through June 25, 1971, in connection with its market agency 
and dealer operations subject to the Act, failed to keep accounts, 
records, and memoranda which fully and correctly disclose all 
transactions involved in their business. Respondent during such 
period failed to keep (1) a general ledger of accounts showing 
assets, liabilities, income, expenses, and net worth or capital; 
(2) a cash receipts and disbursements journal for the general 
bank account; (3) purchase and sales journal for dealer livestock 
transactions; (4) a market support journal; (5) monthly inven- 
tories for livestock and feed; and (6) an accounts receivable 
journal; and failed to make monthly reconciliations of their gen- 
eral and custodial bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 213(a)) and section 201.42 of the regulations (9 CFR 
201.42). 


By reason of the facts set forth in Findings of Fact 3, respond- 
ent has wilfully violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 
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ORDER 


Respondent, its officers, directors, agents and employees, directly 
or through any corporate or other device, in connection with 
Respondent’s operations as a market agency, shall cease and desist 
from: 


1. Failing to deposit in its custodial account for shippers’ pro- 
ceeds within the time prescribed by section 201.42(c) of the regu- 
lations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from the sale of consigned livestock; and 


2. Failing to otherwise maintain its custodial account for ship- 
pers’ proceeds in conformity with the provisions of section 201.42 
of the regulations (9 CFR 201.42). 


Respondent shall keep accounts, records and memoranda as will 
fully and correctly disclose all transactions involved in its business 
under the Act including among other things (1) a general ledger 
of accounts showing assets, liabilities, income, expenses, and net 
worth or capital; (2) a cash receipts and disbursements journal 
for the general bank account; (3) purchase and sales journal for 
dealer’s livestock transactions; (4) a market support journal; 
(5) a monthly inventory for livestock and feed; (6) an accounts 
receivable journal; and (7) monthly bank reconciliations for the 
general and custodial bank accounts. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,617) 


DopGE CiTy LIVESTOCK COMMISSION Co., INC., v. LEON DoDD and 
VONALEE Dopp, d/b/a Dopp LIVESTOCK COMPANY, REA Mor- 
TON and CANADIAN COMMISSION COMPANY. P&S Docket No. 
4428. Decided June 1, 1972. 


Order upon reconsideration—Agent—Disclosed principal—Reinstate- 
ment of prior decision and order 


Decision by Thomas J. Flavin, Judicial Officer. 
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ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.), an order was issued 
on October 20, 1971, in which the respondents Dodds were ordered 
to pay reparation on the basis of a failure to pay for livestock 
purchases made on their behalf by respondent Morton. The com- 
plaint was dismissed as to respondent Morton on the basis of 
the finding that he acted as an agent of a disclosed principal and 
was not liable for the livestock purchases of his principal. It is 
with respect to this finding and conclusion that complainant bases 
its petition for reconsideration filed on November 1, 1971, in which 
it alleges, inter alia, that a market agency buying on commission 
(as Morton here did) should be equally as liable as one selling on 
commission for the proceeds or monies due on livestock transac- 
tions. Accordingly, complainant asks that the decision be recon- 
sidered and that respondent Morton be held jointly liable on the 
livestock transactions herein involved. 


Complainant cites as authority the cases of Missoula Livestock 
v. Nordtome, 23 A.D. 1204 (1964) and Hays Livestock Commis- 
sion Company, Inc. v. Maly Livestock Commission Co., Inc. and 
Glen Wenzel, 29 A.D. 216 (1970) ; aff. 29 A.D. 788 (1970). 


The record is clear that at the time of the transactions here 
involved, Morton was buying for a known principal, the Dodds, 
and had been so buying for some three years prior to the date in 
issue. Initially, it should be noted that on the basis of common 
law and holdings in numerous reparation decisions, where ?” 
agent buys livestock for a disclosed principal, there is no '' 
for the purchase price on the part of the agent, eith: - irily 
or secondarily, absent a specific understanding otherwise. Ward v. 
Seale et al., 31 A.D. 105 (1972). See also, Bottorff v. Ault, 22 
A.D. 20 (1963) ; Pearl City Sale v. Groth, 23 A.D. 315 (1964) ; 
Iowa County v. Schwartz, 23 A.D. 813 (1964) ; Gordon Magness v. 
James Davis, 28 A.D. 140 at 146 (1969); York County Stock 
Sales v. Rob Martin, 28 A.D. 163 (1969) ; Grischott v. Willard, 28 
A.D. 423 at 425 (1969) ; Coltharp’s Livestock Market v. Mescke, 
28 A.D. 696 (1969) ; Cleo L. Gascho v. Frank Jessen, 29 A.D. 381 
(1970) ; Hunt v. Knoxville Community Sales, 29 A.D. 799 (1970) ; 
John W. Torpey Vv. Nebraska Order Buyers, 30 A.D. 207 (1971); 
and Jack E. Schubert, 30 A.D. 933, 940 (1971). As was stated in 
Garden City v. Dodd Livestock, Order Upon Reconsideration, 
March 15, 1972, 31 A.D. 405, there may be specific instances in 


B2merrhi Aw eb D 


— 


\e 
' 


-_— 
' 


1e 


28 


DODGE CITY LIVESTOCK COMM. CO. v. LEON DODD et al 1715 
Cite as 31 A.D. 713 


which an agent (market agency or dealer) buying for a disclosed 
principal may be held liable (primarily, secondarily, or jointly 
and severally) under circumstances where the seller directly or by 
other means has an understanding with the agent that it is the 
agent to whom the seller is looking for payment and upon whose 
credit the seller is relying. Here, however, there was no evidence 
to support a finding of such an understanding. Nor was there 
any evidence submitted at the hearing of a trade or industry 
custom of reliance upon the credit of a market agency or dealer 
buying for the account of a disclosed principal. 


The cases cited by complainant in its petition involve situations 
factually and legally distinguishable from the one at hand. In 
Missoula the buyer acted as an agent for several principals and 
it was concluded on the basis of the record that the agency in issue 
was not disclosed. In the Hays case there was finding of an inde- 
pendent promise to pay for the dealer’s purchases so that the 
market agency was held liable on the basis of this promise. 
Neither of these holdings refute the basic premise that absent 
some agreement, understanding, promise or action on the part of 
one of the parties, an agent who discloses his principal before a 
transaction and arranges for payment from the principal, has not 
engaged in an unfair practice when he fails to pay in the event 
the principal defaults. 


In the case of the market agency selling on commission there is 
a regulation and long standing administrative policy that the fail- 
ure to pay to the consignor the net proceeds of the sale is an 
unfair practice notwithstanding a failure of the buyer to promptly 
pay the market agency for the livestock. See section 201.42(c) ; 
201.48. There is no comparable regulation with respect to a mar- 
ket agency buying on commission for a disclosed principal, and 
absent such a regulation or other compelling reasons, there is no 
basis upon which it may be found that respondent Morton engaged 
in an unfair practice on the basis of which reparation may be 
awarded. 


It is, therefore, concluded after a careful examination of the 
record and a review of the findings and conclusions relating to 
complainant’s contentions, that no changes in such findings and 
conclusions should be made. Accordingly, the Decision and Order 
of October 20, 1971 is reinstated. 
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(No. 14,618) 


REx E. HENDRICKSON, d/b/a BITTER ROOT LIVESTOCK MARKET v. 
Don F. StimLinc. P&S Docket No. 4419. Decided June 1, 
1972. 


Amendment of prior order as to amount of reparation and date of 
interest accrual 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seg.), an order was issued 
February 4, 1972, in which respondent was ordered to pay the 
sum of $4,082.29 plus interest as specified therein. Said sum was 
found to be the unpaid purchase price of 16 head of livestock, plus 
advances, purchased by the respondent at complainant’s stockyard 
on April 22, 1970. On February 28, 1972, complainant filed a peti- 
tion for reconsideration, alleging that a second transaction, repre- 
senting a purchase price of $974.06, had been set forth in the com- 
plaint and that the Judicial Officer had erred in not ordering this 
amount to be paid to complainant in addition to the award for the 
transaction involving the 16 head. 


A review of the investigation report does indeed reveal that 
complainant alleged a second transaction, involving 4 head of live- 
stock purchased by respondent at the stockyard on April 29, 1970, 
in the amount of $974.06. Although no mention was made of this 
amount at the hearing, the investigation report supports a finding 
that such amount is still owing, on the same basis that the award 
for $4,082.29 was made. 


We note also that interest was ordered to be paid on the sum 
awarded, from May 1, 1970. That was inconsistent with our 
custom. 


Accordingly, it is concluded that the Decision and Order of 
February 4, 1972, should be and is hereby revised to read as 
follows: within 30 days from the date hereof, respondent Don F. 
Stirling shall pay to complainant Rex E. Hendrickson the sum of 
$5,056.35 plus interest thereon at the rate of 8% per annum from 
June 1, 1970, until paid. 


Copies hereof shal! be served on the parties. 
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(No. 14,619) 


DONALD DEJONG d/b/a MCNULTY CATTLE COMPANY v. UNION 
STOCKYARDS COMPANY OF FARGO, and ROBERT L. DEYOUNG 
d/b/a DEYOUNG CATTLE Co. P&S Docket No. 4476. Decided 
June 1, 1972. 


Negligence of stockyard—Conversion—Damages 


Where respondent stockyard was negligent in the escape and shipment of 
cattle to respondent DeYoung, who was not the buyer, and who sold the 
cattle without authorization from complainant, both respondents are 
jointly and severally liable to complainant. 


George R. Springborg, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). In a com- 
plaint filed on June 18, 1969, complainant seeks reparation from 
the above-named respondents in the sum of $1,698.83, which is 
alleged to be the loss sustained by complainant by reason of the 
release through error by respondent Union Stockyards Company 
of Fargo to respondent Robert L. DeYoung d/b/a DeYoung Cat- 
tle Co. (incorrectly named “DeJong Cattle Co.” in the complaint), 
and the latter respondent’s subsequent sale of 16 head of such 
cattle for his own account. 


Copies of the complaint and copies of the investigation report, 
prepared by the Packers and Stockyards Administration of this 
Department and filed in this proceeding pursuant to section 202.40 
of the rules of practice (9 CFR 202.40) were served upon respond- 
ents on February 19 and February 20, 1971, respectively. A copy 
of the investigation report was served upon complainant on Feb- 
ruary 19, 1971. 


Respondent Union Stockyards Company of Fargo filed an 
answer on March 8, 1971, alleging that a trucker acting as agent 
for respondent Robert L. DeYoung was responsible for loading the 
wrong cattle, denying liability to complainant for the reparation 
claimed, and moving for its dismissal from the complaint without 
a hearing. If not so dismissed, this respondent requested an oral 
hearing. 
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Respondent Robert L. DeYoung filed an answer on March 29, 
1971, alleging that an employee of respondent Union Stockyards 
Company of Fargo was responsible for releasing the wrong cattle 
to the trucker, and denying liability to comlpainant for the repa- 
ration claimed. This respondent on the same date filed a separate 
request for his dismissal as a respondent, and if not so dismissed, 
then for an oral hearing. 


An oral hearing was held at Fargo, North Dakota, on October 5, 
1971. George R. Springborg of the Office of the General Counsel 
of this Department acted as presiding officer. Complainant ap- 
peared on his own behalf. Respondent Union Stockyards Com- 
pany of Fargo appeared by Jewel Roningen, its president and 
general manager, and by Greg Smith, its secretary-treasurer. 
Respondent Robert L. DeYoung was represented at the hearing 
by Alan Foss, Esq., of Fargo, North Dakota. Five witnesses 
testified. Respondent Union Stockyards Company of Fargo filed 
proposed findings of fact, conclusions, and supporting brief, plus 
an objection to the presiding officer’s denial of its motion to 
dismiss. 


FINDINGS OF FACT 


1. Complainant Donald DeJong d/b/a McNulty Cattle Com- 
pany, hereinafter called “complainant”, is an individual with his 
principal place of business located at West Fargo, North Dakota. 
Complainant is and at all times material herein was engaged in 
the business of a dealer, buying and selling livestock in commerce 
for his own account, and so registered with the Secretary of 
Agriculture under the Act. 


2. Respondent Union Stockyards Company of Fargo, herein- 
after called “Union Stockyards”, is a corporation with its prin- 
cipal place of business located at West Fargo, North Dakota. 
Union Stockyards is and at all times material herein was engaged 
in the business of conducting and operating the Union Stockyards 
at West Fargo, North Dakota, a posted stockyard subject to the 
provisions of the Act. 


3. Respondent Robert L. DeYoung d/b/a DeYoung Cattle Co., 
hereinafter called “DeYoung”, is an individual with his principal 
place of business located at Sioux Falls, South Dakota. DeYoung 
is and at all times material herein was engaged in the business 
of a dealer, buying and selling livestock in commerce on his own 
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account, and so registered with the Secretary of Agriculture under 
the Act. : 


4. At about 4:30 o’clock on the afternoon of March 19, 1969, 
complainant delivered into Union Stockyards’ custody 27 head of 
cattle he had bought on order from March 14 through March 19, 
1969, for one John Blum d/b/a Rock Valley Sales, Rock Valley, 
Iowa, with a written gate pass authorizing Union Stockyards to 
deliver such cattle to Northrup Dispatch, a trucker. 


5. Complainant’s 27 head of cattle consisted of 5 Holstein 
heifers, 5 shorthorn heifers, and 1 black bull, weighing a total of 
5,875 pounds according to complainant’s sale invoice to John Blum 
and priced therein at $1,473.15, plus 16 feeder calves weighing 
5,315 pounds according to the same invoice and priced therein at 
$1,698.83. These invoice prices included complainant’s buying 
commission of $1.25 per head. 


6. All of Union Stockyards’ regular holding pens were then 
full so its loadout man or outbound chute counter yarded com- 
plainant’s cattle in pen No. 28, a chute pen not ordinarily used 
to hold cattle for delivery to truckers, and locked its outside gate 
but only closed and fastened with a pin, staple, and chain a second 
gate between such pen and the immediately adjacent chute pen 
No. 27. Union Stockyards’ employee retained possession of the 
key to pen No. 28, and this pen remained under his supervision 
and control. 


7. At about 8:30 o’clock in the evening of March 19, 1969, 
under the supervision of Union Stockyards’ chute counter, 31 
head of heifers were released from Union Stockyards’ pen No. 
203 and 40 head of steers were released from pen No. 15. These 
belonged to respondent DeYoung. They were loaded out through 
chute pen No. 27 by one George Otten, a trucker employed by 
DeYoung to deliver them to him at Sioux Falls, South Dakota. 
During this loadout operation, complainant’s 27 head of cattle in 
chute pen No. 28, in some manner not definitely established, 
escaped into chute pen No. 27, where they became mixed with 
DeYoung’s cattle and were loaded and transported by the trucker, 
George Otten, to DeYoung at Sioux Falls, South Dakota. 


8. At about 9:45 o’clock on the evening of March 19, 1969, 
Union Stockyards’ chute counter discovered that complainant’s 
cattle were missing from chute pen No. 28, and complainant was 
notified of their disappearance and the mix-up. The following 
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morning DeYoung was notified of the mix-up and he then iden- 
tified, sorted out, and caused to be trucked to John Blum, Rock 
Valley, Iowa, complainant’s 5 Holstein heifers, 5 shorthorn heifers, 
and 1 black bull. Complainant’s remaining 16 feeder calves, how- 
ever, could not then be identified by DeYoung. 


9. Between March 24 and April 1, 1971, DeYoung, without any 
authority from complainant, sold through various commission 
firms or otherwise the remaining 87 head of cattle, including com- 
plainant’s 16 feeder calves, which George Otten had delivered to 
him from Union Stockyards. 


10. Neither Union Stockyards nor DeYoung has paid complain- 
ant any money on account of complainant’s 16 feeder calves in- 
volved in the mix-up. 


11. The complaint was filed within 90 days of the accrual of 
the cause of action alleged therein. 


CONCLUSIONS 


Complainant’s 27 animals were placed in a pen of respondent 
Union Stockyards, which had a lock on it, the key to which was 
retained by that respondent’s employees. The lock was used. 
Clearly the animals were in that respondent’s custody. Where 
animals are in the custody of a stockyard owner, it is incumbent 
on that stockyard owner to see to it that they remain there until 
released as authorized by the owner, and it has been held to be 
a violation of the Act for which reparation may be awarded, for 
a stockyard owner to fail to safeguard animals in its custody. 
Kapp and Company, 15 A.D. 796 (1956) ; Clendening v. Nashville 
Union Stock Yards, 20 A.D. 209 (1961). 


Since respondent DeYoung had no authority from complainant 
to do so, his taking possession through his trucker, George Otten, 
of complainant’s cattle, hauling them to Sioux Falls, South Dakota, 
and thereafter selling the 16 head of feeder calves here in question 
was a conversion of complainant’s property and an unjust practice 
in violation of the Act, for which this respondent also is liable to 
complainant in reparation. See Carl Johnson v. Miller, White & 
Woods et al., 4 A.D. 836 (1945). 


The amount of damages is properly measured by the fair market 
value of the cattle at the time of their conversion. See Carl John- 
son V. Miller, White & Woods et al., supra. It also is well settled 
that damages need not be established with exactness if a reason- 
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able basis for their computation is afforded. See Eastman Co. Vv. 
Southern Photo Co., 273 U.S. 359, 379 (1927); Natural Bridge 
Pkg. Co. v. Ganey, 15 A.D. 818, 823 (1956) ; Schlichenmayer Vv. 
Miller et al., 24 A.D. 466, 472 (1965); and Gordon Magness v. 
James Davis et al., 28 A.D. 140, 151 (1969). We think that the 
value of the 16 head of calves as they were invoiced by complain- 
ant to John Blum d/b/a Rock Valley Sales, that is, $1,698.83 pro- 
vides a reasonable basis for determining the value of the calves 
and the amount of damages in this case. 


This figure really is not challenged. The only question raised 
by respondent Union Stockyards on this point is with regard to 
the correct weight and identity of the calves, which we believe 
complainant established. Respondent DeYoung only asserts that 
when he eventually disposed of the entire 87 head of cattle re- 
ceived from Union Stockyards following the mix-up and deducted 
various costs, sales expenses, and even an anticipated profit, the 
net proceeds amounted to $494.67. Without considering the pro- 
priety of the deductions, it is clear that accounts of sales made at 
other points and later dates provide no convincing evidence of 
the value of the animals at West Fargo on March 19, 1969. 


See Lizer v. Peters, 29 A.D. 402 (1970) for a discussion of the 
authority to issue reparation orders against dealers. 


In view of the result reached, we find that it would not have 
been proper to grant the respondents’ separate motions for dis- 
missal, made prior to the oral hearing, and we find that it was 
proper to deny respondent Union Manipente motion for dismissal, 
made at the oral hearing. 


ORDER 


Within 30 days from the date of this order, respondent Union 
Stockyards Company of Fargo, and respondent Robert L. De- 
Young, jointly and severally shall pay to complainant Donald 
DeJong, as reparation, the sum of $1,698.83, with interest thereon 
at the rate of eight percent (8%) per annum from May 1, 1969, 
until paid. 


Copies hereof shall be served upon the parties. 
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(No. 14,620) 


In re GEORGE DRAKE. P&S Docket No. 4627. Decided June 2, 
1972. 


Bonding requirements—Suspension of registration—Default 


Respondent is ordered to cease and desist from engaging in business under 
the Act without being bonded therefor and is suspended as a registrant 
under the Act until bonded as required. 


James E. Andrews for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file 
an answer to the complaint charging him with engaging in busi- 
ness under the act without maintaining the required bond. Chief 
Hearing Examiner Jack W. Bain issued a recommended decision 
based upon the default in the filing of an answer and proposed 
a cease and desist order against respondent and a suspension of 
respondent’s registration under the act until bonded as required. 
Respondent did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service of 
a copy hereof upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on March 2, 1972, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, a livestock dealer of Cov- 
ington, Oklahoma, was charged with failing to maintain the 
required surety bond. 
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Copies of the complaint and the rules of practice were served 
on respondent on March 6, 1972. He was notified in writing that 
an answer should be filed within 20 days, and that failure to file 
an answer denying the allegations of the complaint and requesting 
an oral hearing would constitute admission of such allegations 
and waiver of a hearing. No answer has been filed. 


On April 20, 1972, complainant filed a recommendation that the 
order proposed below be issued. Chief Hearing Examiner Jack W. 
Bain, to whom the proceeding had been assigned, isued a recom- 
mended decision on April 24, 1972, without further investigation 
or hearing, pursuant to Section 202.9(c) of the Rules of Practice 
(9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. George Drake, the respondent, is an individual whose address 
and principal place of business is Covington, Oklahoma. At all 
times material herein, he was engaged in the business of buying 
and selling livestock in interstate commerce for his own account, 
and registered under the Act as a market agency to sell livestock 
in interstate commerce. 


2. The surety bond which respondent had maintained to secure 
the performance of his livestock obligations under the Act was 
terminated. He was notified by certified mail in October 1971, 
that if he continued his livestock operations without bond cover- 
age, or its equivalent, he would be in violation of section 312 of the 
Act and sections 201.29 and 201.30 of the regulations promulgated 
thereunder. Notwithstanding such notice, respondent has engaged 
in the business of a dealer, buying and selling livestock in com- 
merce for his own account, without filing and maintaining a rea- 
sonable bond or its equivalent, as required under the Act and the 
regulations. 


PROPOSED CONCLUSIONS 
By the facts shown above, respondent willfully violated Section 
812 of the Act (7 U.S.C. 213(a)), and sections 201.29 and 201.30 
of the regulations thereunder (9 CFR 201.29, 201.30), for which 
the order set out below should be issued. 


PROPOSED ORDER 


Respondent shall cease and desist from engaging in business 
in commerce in any capacity for which bonding is required under 
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the Act and the regulations without filing and maintaining a rea- 
sonable bond or its equivalent as required under the Act and the 
regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
the regulations. When respondent has complied fully with such 
requirements, a supplemental order will be issued in this proceed- 
ing terminating this suspension. 


This order shall become effective on the sixth day after service 
upon respondent. Copies hereof shall be served upon the parties. 


(No. 14,621) 


In re TERRY R. WHITE, d/b/a WHITE AUCTION COMPANY. P&S 
Docket No. 4631. Decided June 5, 1972. 


Consent order 


Respondent is ordered to cease and desist from failing to maintain his ac- 
count for shippers proceeds in accordance with regulations, issuing 
insufficient funds checks in payment for livestock purchased, failing to 
pay, when due, the full purchase price of such livestock, and engaging 
in business under the Act without being bonded therefor. Respondent is 
also ordered to maintain required records. 


Hugh A. Stowe for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on March 24, 1972, by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


On April 25, 1972, respondent filed an answer in which he 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations and consents to the 
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issuance of a specified order containing findings of facts and con- 
clusions based upon the allegations of the complaint. Complainant 
has recommended that the cease and desist order consented to by 
the respondent be issued. 


FINDINGS OF FACT 


1. (a) Terry R. White, d/b/a White Auction Company, herein- 
after referred to as the respondent, is an individual with his prin- 
cipal place of business located at Russellville, Arkansas 72801. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and oper- 
ating the White Auction Company, posted under and subject to the 
provisions of the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a 
commission basis at the stockyard and buying and selling livestock 
in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to sell livestock in commerce. 


2. Respondent, during the period November 30, 1971 through 
February 16, 1972, failed to maintain and use properly his cus- 
todial account for shippers’ proceeds thereby endangering the 
faithful and prompt accounting therefor and payment of the por- 
tions thereof due the owners or consignors of livestock in that: 


(a) As of November 30, 1971, respondent had outstanding 
checks drawn on his “Custodial Account for Shippers’ Proceeds” 
in the amount of $24,302.76 and had to offset such checks, cash in 
said bank account in the amount of $17,467.73, resulting in a defi- 
ciency of $6,835.03 in funds available to pay shippers’ proceeds. 


(b) As of December 30, 1971, respondent had outstanding 
checks drawn on his “Custodial Account for Shippers’ Proceeds” 
in the amount of $19,127.27 and had to offset such checks, cash in 
said bank account in the amount of $16,577.95, resulting in a defi- 
ciency of $2,549.32 in funds available to pay shippers’ proceeds. 


(c) As of January 31, 1972, respondent had outstanding 
checks drawn on his “Custodial Account for Shippers’ Proceeds” 
in the amount of $21,069.29 and had to offset such checks, cash in 
said bank account in the amount of $17,866.83, resulting in a defi- 
ciency of $3,202.46 in funds available to pay shippers’ proceeds. 
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(d) As of February 16, 1972, respondent had outstanding 
checks drawn on his “Custodial Account for Shippers’ Proceeds” 
in the amount of $14,286.73 and had to offset said checks, cash 
in said bank account in the amount of $13,180.53, resulting in a 
deficiency of $1,106.20 in funds available to pay shippers’ proceeds. 


Such deficiencies were due, in part, to respondent’s failure to 
deposit in his “Custodial Account for Shippers’ Proceeds”, within 
the time prescribed by the regulations, an amount equal to the 
proceeds receivable from sales of consigned livestock. 


3. Respondent on May 3, 1971 used funds received as proceeds 
from the sale of livestock consigned to the market for sale on a 
commission basis for purposes of his own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to owners and consignors of livestock, and failed to 
maintain and use properly his “Custodial Account for Shippers’ 
Proceeds”, thereby endangering the prompt accounting therefor 
and payment of the portions thereof due the owner or consignors 
of livestock in that: 


As of May 3, 1971, respondent had outstanding checks drawn on 
his “Custodial Account for Shippers’ Proceeds” in the amount of 
$14,658.85 and had to offset such checks, cash in said bank account 
in the amount of $10,936.18, no deposit in transit and no current 
proceeds receivable, resulting in a deficiency of $3,722.67 in funds 
available to pay shippers’ proceeds. 


Such deficiency was due, in part, to respondent’s use of cus- 
todial funds to purchase livestock on a dealer basis for respond- 
ent’s own account as set forth in paragraph III of the complaint. 


4. Respondent, in connection with his operations as a dealer on 
or about the dates and in the transactions set forth in paragraph 
IV of the complaint, purchased livestock, in commerce, and in pur- 
ported payment therefor, issued checks which were returned 
unpaid by the bank upon which they were drawn because respond- 
ent did not have sufficient funds on deposit in the account upon 
which such checks were drawn. 


5. Respondent, in connection with his operations as a dealer on 
or about the dates and in the transactions set forth in paragraph 
V of the complaint, purchased livestock, in commerce, and failed 
to pay, when due, the full purchase price of such livestock. 


6. The trust fund agreement which respondent maintained to 
secure the performance of his dealer obligations under the Act 
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was terminated on March 27, 1970. Respondent was notified by 
certified mail dated March 11, 1970 and delivered March 12, 1970, 
of such termination date and was informed that if he continued 
his livestock operations after the date of such termination without 
bond coverage, as required under the Act and the regulations, he 
would be in violation of section 312 of the Act and sections 201.29 
and 201.30 of the regulations promulgated thereunder. Notwith- 
standing such notice, respondent has engaged in the business of 
a dealer, buying and selling livestock in commerce without filing 
and maintaining a reasonable bond or its equivalent, as required 
under the Act and the regulations. 


7. Respondent, on or about the dates and in the transactions set 
forth in paragraph VII of the complaint and in divers other trans- 
actions on such dates, submitted accounts of sale to consignors of 
livestock which failed to show the true and correct names of the 
purchasers. Respondent retained copies of such accounts of sale 
as a part of his records. 


8. Respondent, during the period March 31, 1971 through June 
30, 1971 in connection with his market agency business at the 
stockyard, issued scale tickets to sellers, consignors and purchasers 
of livestock that failed to show the date and the initials of the 
weighmaster. Respondent retained copies of such scale tickets as 
a part of his records. 


9. Respondent, during the period January 1, 1971 through June 
30, 1971 in connection with his market agency operations subject 
to the Act, failed to keep accounts, records and memoranda which 
fully and correctly disclosed all transactions involved in his busi- 
ness. Respondent during such period failed to keep: (1) general 
ledger; (2) accounts receivable ledger; (3) reconciliation records 
of general bank account for the period January 1, 1971 through 
June 30, 1971; (4) reconciliations of the custodial account for 
January, February, April and May 1971; (5) market support 
records; and (6) dealer records. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2, respond- 
ent has violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a)) and section 201.42 of the regulations (9 CFR 201.42). 


By reason of the facts set forth in Findings of Fact 3, respond- 
ent has violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
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213(a)) and sections 201.40, 201.41 and 201.42(d) of the regula- 
tions (9 CFR 201.40, 201.41, 201.42(d)). 


By reason of the facts set forth in Findings of Fact 4 and 5, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b) ). 


By reason of the facts set forth in Findings of Fact 6, respond- 
ent has violated section 312(a) of the Act (7 U.S.C. 218(a)) and 
sections 201.29 and 201.30 of the regulations (9 CFR 301.29, 
201.30). 


By reason of the facts set forth in Findings of Fact 7, respond- 
ent has violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a) and section 201.43(a) of the regulations (9 CFR 
801.43 (a)). 


By reason of the facts set forth in Findings of Fact 8, respond- 
ent has violated sections 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a)) and section 201.49 of the regulations (9 CFR 201.49). 


By reason of the facts set forth in Findings of Fact 9, respond- 
ent hag violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Failing to maintain his account for shippers’ proceeds in 
conformity with the applicable provisions of the regulations; 


2. Issuing checks in purported payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks; 


3. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce; and 


4. Engaging in any business in commerce in any capacity for 
which bonding is required under the Packers and Stockyards Act 
and the regulations without filing and maintaining a reasonable 
bond or its equivalent as required by the Act and the regulations. 
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Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a market agency or dealer subject to the Act including 
true and correct copies of accounts of sale and invoices and cor- 
rect and complete copies of scale tickets. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 


(No. 14,622) 
In re JERRY TATE. P&S Docket No. 4643. Decided June 7, 1972. 


Consent order 


Respondent consented to the issuance of a cease and desist order against him 
for violations of the Act in failing to pay, when due, for livestock pur- 
chased in commerce and issuing insufficient funds checks in purported 
payment thereof. 


Henry F.. Rompage for complainant. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on April 21, 1972 by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On May 17, 1972 respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations and consents to the issuance of 
a specified order containing findings of facts and conclusions based 
upon the allegations of the complaint. Complainant has recom- 
mended that the order consented to by the respondent be issued. 
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FINDINGS OF FACT 


1. (a) Jerry Tate, hereinafter referred to as the respondent, is 
an individual with his principal place of business located at 
Throckmorton, Texas. 


(b) Respondent, at all times material herein, was engaged 
in the business of buying and selling livestock in commerce for 
his own account. 


2. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph II of the complaint, purchased livestock in commerce, and 
in purported payment therefor issued checks which were returned 
unpaid by the bank upon which they were drawn because respond- 
ent did not have sufficient funds on deposit in the account upon 
which such checks were drawn. 


38. Respondent, in connection with his operations as a dealer, 
on or about the dates and in the transactions set forth in para- 
graph III of the complaint, purchased livestock in commerce and 
failed to pay, when due, the full purchase price for such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3, 
respondent has violated section 312(a) of the Act (7 U.S.C. 
213(a)) and section 201.43(b) of the regulations (9 CFR 
201.43 (b) ). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 
Respondent shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased 
in commerce without having and maintaining sufficient funds on 
deposit in the bank account on which they are drawn to pay such 
checks or drafts ; and 


2. Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 14,623) 


DEWEY VANCE and J. W. GRAVES, d/b/a VANCE & GRAVES v. WIL- 
LIAM O. GOODWIN, and STOCKMAN’S LIVESTOCK COMMISSION 
CoMPANY, INC. P&S Docket No. 4349. Decided June 12, 1972. 


Amendment of prior order as to amount of reparation and date 
of interest accrual 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.), an order was issued 
on January 18, 1972, in which respondent Stockman’s Livestock 
Commission Company, Inc. was ordered to pay the sum of $751.15 
plus interest as specified therein. The complaint was dismissed 
as to respondent Goodwin, President of the respondent corpora- 
tion. In the Decision and Order it was found, inter alia, that 
respondent Goodwin placed an order with complainant on behalf 
of the respondent corporation, to buy a certain type of cattle, and 
that when the order was filled, all but 18 head of the 88 head 
shipped were in accordance with specifications of the order. 
Accordingly, respondent corporation, as principal, was held liable 
to its agent (complainant) for the purchase price of all but 18 
head of the animals in issue. 


On February 15, 1972, respondent corporation filed a petition 
for reconsideration of the Decision and Order, asserting, inter 
alia, that only 39 or 40 of the cattle shipped were as ordered and 
that the order had been placed with the understanding that J. W. 
Graves of the complainant firm was personally to do the selecting 
of the cattle to fill the order, which was not done. That respondent 
also objected to the fact that the Decision and Order had used 
only the weight of the livestock as a test as to whether there was 
compliance with specifications. That respondent also calls atten- 
tion to the fact that the amount of reparation ordered did not 
reflect the expenses of $462.09 incurred by it in reselling the 
livestock. 


There is no doubt from the record that the transaction involved 
was one of principal-agent; that the corporate respondent, as 
principal, authorized complainants as its agents to purchase live- 
stock in accordance with certain instructions. Respondents claim 
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that almost half of the animals did not meet the specifications of 
the order. However, at most the record supports a finding that 
only 18 of the 88 head were deficient, and on the basis of weight 
alone. Moreover, the record does not disclose that the agreement 
of agency was between respondent corporation and complainant 
Graves alone. The record discloses that that order was placed 
with the partnership of Vance and Graves and not with merely 
one partner. 


Accordingly, it must be concluded that on the basis of the entire 
record and upon reconsideration of all the testimony and other 
evidence, that respondent corporation, as the principal, is liable 
to reimburse its agent for the expenses reasonably incurred, in- 
cluding the full purchase price of all livestock purchased on behalf 
of the principal, and related expenses incurred, Southwest Cattle 
Co. v. James Betts, 28 A.D. 426, 428 (1969), with the exception 
of the 18 head found not to have been purchased in accordance 
with the instructions given the agent. 


It is correct, as respondent Stockman’s Livestock Commission 
Co., Inc. asserts, that in computing complainants’ damages, it was 
not given credit for the expenses of reselling the livestock, in the 
amount of $462.09, or $5.25 per head. 


With respect to the 70 head which were found to comply with 
the order to complainants, that respondent is not entitled to such 
credit; the complainants’ right to be reimbursed for expenses in 
purchasing livestock as agents for that respondent, is irrespective 
of that respondent’s proceeds or expenses on resale of the same 
livestock. However, with respect to the 18 head which were found 
not to comply with the order to complainants, and which that re- 
spondent rightfully sold for complainants’ account, that respond- 
ent is entitled to such credit. Multiplying 18 head by $5.25 per 
head produces $94.50 as the amount of such credit. 


We note also that interest was ordered to be paid on the sum 
awarded, from March 1, 1970. That was inconsistent with our 
custom. 


All contentions and objections inconsistent with the conclu- 
sions herein expressed have been reviewed and are denied. 

Accordingly, Finding of Fact No. 9 is revised to read as follows: 
Of the 88 head of livestock involved, 18 head were lighter than 
the weight specifications of the order, and these 18 head were 
purchased by complainants for a total purchase price of $2,527.37 
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and were resold by respondent corporation for a total purchase 
price of $2,323.43. 


The last two paragraphs of the “Conclusions”, and the Order, 
are revised to read as follows: The 18 head were purchased by 
complainants for a total purchase price of $2,527.37 and were 
resold by respondents for a total sale price of $2,323.43, a differ- 
ence of $203.94. This amount should be deducted from the amount 
sought by complainants since the lighter calves were admittedly 
purchased only to fill the truck and were knowingly not in com- 
pliance with the specifications of the order. The buying commis- 
sion charged, based on $.25 cwt. for these 18 head, amounts to 
$17.61, to which complainants are also not entitled. See Herzog v. 
Jarvis and Randal, 29 A.D. 694, 698 (1970). 


In summary, the complainants are entitled to reimbursement of 
the balance of the costs they incurred as agents for respondent 
corporation when buying livestock on commission in accordance 
with the order placed with them, totalling $656.44, after deducting 
the above amounts to which they are not entitled under the circum- 
stances herein. 


ORDER 


The complaint is hereby dismissed as to respondent William O. 
Goodwin. 


Respondent Stockman’s Livestock Commission Company, Inc. 
shall pay complainants Dewey Vance and J. W. Graves, within 
80 days from the date hereof, the sum of $656.44, together with 
interest thereon at the rate of 8% per annum from April 1, 1970, 
until paid. 


Copies hereof shall be served on the parties. 
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(No. 14,624) 


In re CLARENCE J. EDZARDS. P&S Docket No. 3301. Decided June 
12, 1972. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on August 31, 1964, suspending 
respondent as a registrant under the Act until respondent com- 
plies with the bonding requirements under the Act and the reg- 
ulations issued thereunder. Complainant has now recommended 
that a supplemental order be issued terminating the suspension 
of respondent as a registrant under the Act as respondent has 
now furnished a bond which meets the requirements of the Act 
and the regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of August 31, 1964, is hereby terminated. 
Such order shall remain in full force and effect in all other 
respects. 


Copies hereof shall be served on the parties. 


(No. 14,625) 
In re CARR PACKING Co., INC. P&S Docket No. 4624. Decided 
June 14, 1972. 


Consent order 


Respondent consented to the issuance of a cease and desist order against 
it for violations of the Act in failing to pay, when due, for livestock 
purchased and issuing insufficient funds checks in purported payment 
of such livestock. 


Samuel J. Harris for complainant. 
O’Connell & Aronowitz, Albany, N.Y., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on February 10, 1972, 
by the Packers and Stockyards Administration, United States 
Department of Agriculture, charging that respondent violated 
certain provisions of the Act and the regulations thereunder 
(9 CFR 201.1 et seq.). 


Respondent has fiiled an amended answer in which it admits 
che jurisdictional allegations of the complaint, neither admits 
nor denies the remaining allegations, waives oral hearing and 
the report of the Hearng Examiner, and for the purposes of this 
proceeding and for such purposes only, consents to the issuance 
of a specified order with findings of fact and conclusions based 
on the allegations of the complaint. Complainant has recom- 
mended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Carr Packing Co., Inc., hereinafter referred to as the 
respondent, is a corporation with its principal place of business 
located at 410 South Pearl Street, Albany, New York 12202. 


(b) Respondent is, and at all times material herein was, 
engaged in the business of buying livestock in commerce for 
purposes of slaughter. 


(c) Respondent at all times material herein was a packer 
within the meaning and subject to the provisions of the Act. 


2. Respondent during the period from June 24, 1971 to October 
20, 1971 in 52 separate transactions as set forth in paragraph II 
of the complaint, purchased livestock in commerce and failed 
to pay, when due, the full purchase price of such livestock. 


3. Respondent, in connection with its operation as a packer, 
on or about the dates and in the transactions set forth below, 
purchased livestock in commerce for slaughter and in purported 
payment therefor issued checks or drafts which were returned 
unpaid by the bank upon which they were drawn because re- 
spondent did not have sufficient funds on deposit in the account 
upon which such checks or drafts were drawn. 
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No. of Purchase Date of Date of 
Head Purchased at Price Purchase Check 


6 Addison County Comm. Sale $1,653.57 8/12/71 8/23/71 
20 Bartholomew Comm. Sale 8,751.24 8/24/71 8/30/71 


13 County Livestock Market 3,571.25 5/31/71 6/ 4/71 
78 J. M. Kaplan & Son 4,630.37 8/30/71 9/ 7/71 
92 J. M. Kaplan & Son 5,802.41 10/18/71 10/25/71 


11 Mohawk Valley Comm. Sale 3,357.35 7/29/71 8/26/71 
7 - x Fa 5,293.35 9/23/71 10/ 6/71 
210 Miller’s Livestock Market 6,101.45 8/20& 8/25/71 


8/23 
—_— - o 16,192.30 8/25/71 8/25/71 
191 “ “ “ 5,128.60 8/27& 9/1/71 
8/30 
90 x _ a 4,107.27 9/1/71 9/ 1/71 
—. = os 5,311.55 9/3& 9/ 8/71 
9/7 
20 “ “ 4,385.49 9/ 8/71 9/ 8/71 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 4 
herein, it is concluded that respondent has engaged in unfair 
practices in commerce in violation of section 202(a) of the Act 
(7 U.S.C. 192(a)) and section 201.43(b) of the regulations 
(9 CFR 201.43(b)). Inasmuch as respondent has consented to 
the issuance of the order set forth below and complainant has 
recommended that such order be issued, the order will be issued. 


ORDER 
Respondent, its officers, directors, agents, and employees, 
directly or through any corporate or other device, in connection 


with respondent’s operation as a packer, shall cease and desist 
from: 


(1) Issuing checks or drafts in payment for livestock pur- 
chased in commerce without having and maintaining sufficient 
funds on deposit in the bank account upon which they are drawn 
to pay such checks or drafts when presented for payment; and 


(2) Failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 


This order shall be effective on the first day after service upon 
respondent and copies hereof shall be served upon the parties. 
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(No. 14,626) 


In re JIM PALEN d/b/a BURLEY LIVESTOCK COMMISSION COMPANY. 
P&S Docket No. 4635. Decided June 14, 1972. 


Consent order 


Respondent is ordered to cease and desist from failing to pay, when due, for 
livestock purchased, failing to honor drafts issued in payment therefor, 
failing to deposit shippers proceeds promptly, using such proceeds for 
unauthorized purposes, issuing untrue or incomplete scale tickets, ac- 
counts of sale or purchase and other documents, and failing to maintain 
records that fully disclose all transactions involved in his business as 
a dealer and market agency under the act. 


Thomas E.. Bundy for complainant. 
Herman E. Bedke, Burley, Idaho, for respondent. 


Decision by Donald A. Campbell, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act, instituted by a com- 
plaint filed on April 7, 1972, by the Packers and Stockyards Ad- 
ministration, United States Department of Agriculture, charging 
that respondent violated provisions of the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.), hereinafter referred to 
as the regulations. 


On May 3, 1972, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, admits that there 
was a delay in honoring some drafts, and generally or specifically 
denied the remaining allegations and alleged certain affirmative 
defenses, and asked for a hearing. On June 9, 1972, respondent 
filed an amended answer in which he admits the jurisdictional 
allegations of the complaint, neither admits nor denies the remain- 
ing allegations, waives oral hearing and the report of the Hearing 
Examiner, and consents to the issuance of a specified order with 
findings of fact and conclusions based on the allegations of the 
complaint. Complainant has recommended that the order con- 
sented to by respondent be issued. Complainant has also recom- 
mended that respondent not be suspended as a registrant under 
the Act since he has already served a 2 week suspension imposed 
by the State of Idaho for substantially the same allegations as 
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contained in the complaint and respondent’s “Custodial Account 
for Shippers’ Proceeds” is now in balance. 


FINDINGS OF FACT 


1. (a) Jim Palen, hereinafter referred to as the respondent, is 
an individual, d/b/a Burley Livestock Commission Company, 
Burley, Idaho. 


(b) Respondent is and at all times material herein was: 


(1) Engaged in the business of conducting and oper- 
ating the Burley Livestock Commission Company, Burley, Idaho, 
a posted stockyard under the Act, hereinafter referred to as the 
stockyard; 


(2) Engaged in the business of buying and selling live- 
stock in commerce on a commission basis at the stockyard and at 
various other places in commerce. 


(c) Registered with the Secretary of Agriculture as a mar- 
ket agency and as a dealer to buy and sell livestock in commerce. 


2. Respondent, during the period from July 30, 1971, through 
September 14, 1971, failed to maintain and use properly his cus- 
todial account for shippers’ proceeds, thereby endangering the 
faithful and prompt accounting therefor and payment of the por- 
tions thereof due the owners or consignors of livestock in that: 


(a) As of July 31, 1971, respondent had outstanding checks 
drawn on his “Custodial Account for Shippers’ Proceeds” in the 
amount of $69,746.53 and had to offset said checks, cash in said 
bank account in the amount of $25,694.81, no deposits in transit, 
and no current proceeds receivable, resulting in a deficiency of 
$44,051.72 in funds available to pay shippers’ proceeds. 


(b) As of September 7, 1971, respondent had outstanding 
checks drawn on his “Custodial Account for Shippers’ Proceeds” 
in the amount of $136,706.17, and had to offset said checks, cash 
in said bank account in the amount of $2,194, no deposits in 
transit, and no current proceeds receivable, resulting in a defi- 
ciency of $134,512.17 in funds available to pay shippers’ proceeds. 


(c) Such deficiencies were due to respondent’s failure to 
deposit in his custodial account for shippers’ proceeds within the 
time prescribed by the regulations, an amount equal to (1) his 
company support purchases and (2) the purchases of other buyers, 
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who failed to pay within the prescribed time. Such deficiencies 
were also in part due to the respondent’s incorrect balancing of 
the account. 


3. Respondent, in connection with his business as a dealer in 
commerce, on or about the dates and in the transactions listed in 
paragraph III of the Complaint, and at divers other times during 
the period from July 18, 1971, through September 17, 1971, pur- 
chased livetsock, in commerce, for his own account and failed to 
pay, when due, the full purchase price for such livestock in that 
respondent failed to honor and pay drafts drawn in payment for 
such livestock promptly after they were presented to the Idaho 
Bank and Trust Company of Burley, Idaho, upon which they were 
drawn, but, instead, delayed honoring and paying such drafts for 
periods of time ranging from four to twelve days after present- 
ment by said bank. 


4. (a) Respondent, in connection with the sale of the livestock 
at the Burley Livestock Commission Company stockyard, on or 
about the dates, and in the transactions listed in paragraph IV 
of the Complaint, and in other transactions at divers other times 
during the months of August and September 1971, sold livestock 
for his own account under assumed names, some of which were 
the names of the persons from whom respondent had purchased 
the livestock, and in connection with such sales, issued accounts 
of sale, custodial account checks, buyers’ invoices, ring sheets, 
Idaho brand inspection tally sheets, custodial cash disbursements, 
journal entries, and scale tickets falsely and incorrectly showing 
such assumed names as sellers of the livestock instead of respond- 
ent, copies of which false and incorrett records were made a part 
of the accounts and records of respondent. 


(b) Respondent, in connection with the sale of the livestock 
at the Burley Livestock Commission stockyard, in the transactions 
listed in paragraph IV (a) of the Complaint issued invoices, and 
accounts of purchase showing such assumed names as the sellers 
of the livestock instead of respondent, copies of which false and 
incorrect billings, invoices, and accounts of purchase were made 
a part of the accounts and records of respondent. 


5. Respondent, during the period from on or about July 1, 1971, 
through September 7, 1971, in connection with his operations as 
a market agency buying and selling livestock on commission, in 
commerce, and as a dealer buying and selling livestock, in com- 
merce, failed to keep accounts, records, and memoranda which 











PACKERS AND STOCKYARDS ACT, 1921 
Cite as 31 A.D. 737 


fully and correctly disclosed all transactions involved in his busi- 
ness. Respondent, during such period failed to keep (1) a general 
ledger in which journal entries covering his activities as a dealer 
buying and selling livestock in commerce were posted at regular 
intervals; (2) his draft journal summarized and posted to the 
general ledger at regular intervals; (3) his cash receipts and 
disbursements journal for his trading account summarized 
monthly and posted to the general ledger; (4) prepare and main- 
tain an accounts receivable subsidiary ledger; (5) and maintain 
adequate inventory records and take a monthly physical inventory 
of livestock and feed. Respondent failed to itemize deposit slips 
by the source of the funds and individua] amounts for the general 
trading and custodial bank accounts. 


CONCLUSIONS 


By reason of the facts alleged in paragraph II hereof, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)) and section 201.42, of the regulations 
(9 CFR 201.42). 


By reason of the facts alleged in paragraph III hereof, respond- 
ent has violated section 312(a) of the Act (7 U.S.C. 218 (a)) and 
section 201.43(b) of the regulations (9 CFR 201.43(b)). 


By reason of the facts alleged in paragraph IV hereof, respond- 
ent has violated sections 307, 312(a) and 401 of the Act (7 U.S.C. 
208, 213 (a), 221). 


By reason of the facts alleged in paragraph V hereof, respond- 
ent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


2. failing to honor drafts issued or authorized to be issued, in 
payment for livestock purchased in commerce, when presented for 
payment. 
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3. (a) failing to deposit in his “Custodial Account for Shippers’ 
Proceeds” before the close of the next banking business day after 
sale of consigned livestock an amount equal to all of the proceeds 
receivable from the sale of consigned livestock due from the 
respondent or any buyer to whom respondent has extended credit. 


(b) failing to deposit in his “Custodial Account for Shippers’ 
Proceeds” before the close of the third banking business day after 
sale of consigned livestock an amount equal to all proceeds receiv- 
able from the sale of consigned livestock whether or not such 
proceeds have been collected or received by respondent. 


4. using the “Custodial Account for Shippers’ Proceeds’ for 
purposes of his own and for purposes other than the payment of 
the net proceeds to the consignor or shipper, or such other person 
or persons whom respondent has knowledge is entitled thereto or 
in any other manner endangering or impairing the faithful and 
prompt accounting for and payment of such portions of the “Cus- 
todial Account for Shippers’ Proceeds” as may be due the con- 
signor or shipper of livestock ; 


5. failing to maintain his “Custodial Account for Shippers Pro- 
ceeds” in conformity with the provisions of section 201.42 of the 
regulations (9 CFR 201.42) ; 


6. issuing accounts of purchase and sale, custodial account 
checks, buyer’s invoices, ring sheets, brand inspection tally sheets, 
journal entries and scale tickets which fail to show the name of 
the actual and true seller of such livestock. 


7. (a) failing to keep and maintain a general ledger in which 
journal entries covering respondent’s activities as a dealer are 
posted at regular monthly intervals; 


(b) failing to summarize and post respondent’s draft jour- 
nal to the general ledger at regular monthly intervals; 


(c) failing to summarize and post respondent’s cash receipts 
and disbursement journal for his dealer account to the general 
ledger at regular monthly intervals; 


(d) failing to keep and maintain an accounts receivable sub- 
sidiary ledger ; 


(e) failing to keep and maintain adequate inventory records 
including a monthly physical inventory of livestock and feed. 
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8. failing to itemize bank deposit slips involved in his business 
as a dealer and market agency as to source of funds and individual 
amounts. 


Such order shall have the same force and effect as if entered 


after full hearing and shall be effective on the sixth day after 
service upon respondent. 


(No. 14,627) 


In re GEORGE DRAKE. P&S Docket No. 4627. Decided June 16, 
1972. 


Suspension terminated 


Decision by Thomas J. Flavin, Judicial Officer. 


SUPPLEMENTAL ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), an order was issued on June 2, 1972, suspending respond- 
ent as a registrant under the Act until such time as he complied 
fully with the bonding requirements under the Act and the regu- 
lations. Complainant has now recommended that a supplemental 
order be issued terminating the suspension of respondent as a 
registrant under the Act for the reason that respondent has fully 
complied with the bonding requirements under the Act and the 
regulations. 


Accordingly, the suspension of respondent as a registrant under 
the Act in the order of June 2, 1972, is hereby terminated. Such 
order shall remain in full force and effect in all other respects. 


Copies hereof shall be served upon the parties. 


(No. 14,628) 


In re R. D. BRooKs d/b/a PEOPLES STOCKYARDS. P&S Docket No. 
No. 4641. Decided June 16, 1972. 


Consent order 


Respondent is ordered to cease and desist from using shippers proceeds for 
unauthorized purposes, failing to maintain properly his account for such 
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proceeds, permitting his manager and other employees to purchase live- 
stock consigned to respondent for sale on a commission basis, employing 
other market agencies or dealers, and issuing untrue or incomplete 
accounts of sale or purchase. 


Henry F’. Rompage for complainant, 
C. T. Sanders, Kansas City, Mo., for respondent. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.) instituted by complaint filed on April 19, 1972 by the 
Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charing that respondent has 
wilfully violated the Act and the regulations issued thereunder 
(9 CFR 201.1 et seq.). 


On June 2, 1972, respondent filed an answer in which he admits 
the jurisdictional allegations of the complaint, neither admits nor 
denies the remaining allegations and consents to the issuance of 
a specified order containing findings of facts and conclusions based 
upon the allegations of the complaint. Complainant has recom- 
mended that the order consented to by the respondent be issued. 


FINDINGS OF FACT 
1. (a) R. D. Brooks d/b/a Peoples Stockyards, hereinafter re- 
ferred to as the respondent, is an individual with his principal 
place of business located at Cookeville, Tennessee 38501. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and oper- 
ating the Peoples Stockyards, posted under and subject to the pro- 
visions of the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyards and buying and 
selling livestock in commerce for his own account; and 


(3) Registered with the Secretary of Agriculture as a 
market agency and dealer to buy and sell livestock in commerce. 


2. Respondent, during the period from November 23, 1971 
through November 30, 1971, failed to maintain and use properly 
his custodial account for shippers’ proceds thereby endangering 
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the faithful and prompt accounting therefor and payment of the 
portions thereof due the owners or consignors of livestock in that: 


(a) As of November 23, 1971, respondent had outstanding 
checks drawn on his “Custodial Account for Shippers’ Proceeds” 
in the amount of $66,371.83 and had to offset said checks, cash in 
said bank account in the amount of $30,813.63, no deposits in 
transit and no current proceeds receivable, resulting in a deficiency 
of $35,558.20 in funds available to pay shippers’ proceeds; 


(b) As of November 30, 1971, respondent had outstanding 
checks drawn on his “Custodial Account for Shippers’ Proceeds” 
in the amount of $62,834.79 and had to offset said checks, cash in 
said bank account in the amount of $33,904.88, no deposits ir 
transit and no current proceeds receivable, resulting in a deficiency 
of $28,929.91 in funds available to pay shippers’ proceeds; and 


(c) Such deficiencies were due in part to respondent’s failure 
to deposit in his custodial account for shippers’ proceeds, within 
the time prescribed by the regulations, an amount equal to the 
proceeds receivable from sales of consigned livestock. 


8. On or about the dates set forth in paragraph III of the com- 
plaint, respondent permitted his manager, Forest Martin, to pur- 
chase, for his own account, livestock which had been consigned to 
respondent for sale on a commission basis. 


4. Respondent, during the period from October 1, 1971 through 
December 3, 1971, employed Forest Martin, a dealer within the 
meaning of the Act, and used Forest Martin as his manager, not- 
withstanding that respondent had knowledge of the fact that said 
Forest Martin was engaged in buying and selling livestock, as a 
dealer, at the stockyard. 


5. Respondent, on or about the dates and the transactions set 
forth in paragraph V of the complaint submitted accounts of sale 
to consignors of livestock which accounts failed to show the true 
and correct names of the purchasers. Respondent retained copies 
of such accounts of sale as a part of its records. 


6. Respondent, during the period from on or about November 5, 
1971 through on or about November 19, 1971, failed to keep ac- 
counts, records and memoranda which fully and correctly dis- 
closed all transactions involved in his business as a market agency 
under the Act, in that respondent failed to keep and maintain 
copies of purchase invoices showing full, true and correct names 
of the buyers of livestock. 
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7. Respondent, during the period from on or about October 1, 
1971, through December 3, 1971, in connection with its market 
agency operations subject to the Act, failed to keep accounts, rec- 
ords and memoranda which fully and correctly discloses all trans- 
actions involved in its business. Respondent during such period 
failed to keep (1) a general ledger of accounts showing assets, 
liabilities, income, expenses and net worth or capital, (2) a cash 
receipts and disbursement journal and (3) monthly reconciliation 
of bank accounts. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact II, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 213(a)) and section 201.42 of the regulations (9 CFR 
201.42). 


By reason of the facts set forth in Findings of Fact III, re- 
spondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)) and section 201.57(a) of the regulations 
(9 CFR 201.57 (a) ). 


By reason of the facts set forth in Findings of Fact IV, re- 
spondent has violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 213(a)) and section 201.66(b) of the regulations 
(9 CFR 201.66(b) ). 


By reason of the facts set forth in Findings of Fact V, respond- 
ent has wilfully violated sections 307, 312(a) and 401 of the Act 
(7 U.S.C. 208, 213(a), 221) and section 201.43(a) of the regula- 
tions (9 CFR 201.48 (a) ). 


By reason of the facts set forth in Findings of Fact VI and VII, 
respondent has violated section 401 of the Act (7 U.S.C. 221). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below and complainant has recommended that such 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from: 


1. Using funds received as proceeds from the sale, in commerce, 
of livestock handled on a commission basis for purposes of his 
own and purposes other than the payment of lawful marketing 
charges and the remittance of net proceeds to shippers; 
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2. Making such use of shippers’ proceeds in his possession or 
control as will in any manner endanger or impair the faithful and 
prompt accounting therefor and payment of the portions thereof 
due to the person or persons entitled thereto; 


3. Failing to maintain his account for shippers’ proceeds in 
conformity with the provisions of section 201.42 of the regulations 
(9 CFR 201.42) ; 


4. Permitting his manager and other employees of respondent 
engaged in the actual conduct of auction sales to purchase live- 
stock out of consignment for any purpose for their own account; 


5. Employing or permitting any person engaged in buying live- 
stock at the stockyard as a dealer or market agency, or any em- 
ployee of such person, to perform any service or duty in connec- 
tion with the furnishing by respondent of his services; 


6. Permitting his employees to purchase livestock from con- 
signments for resale for their own speculative accounts; 


7. Issuing accounts of sale which fail to show the true and 
correct names of the buyers of consigned livestock; and 


8. Issuing purchase invoices which fail to show the true and 
correct names of the buyers of consigned livestock. 


Respondent shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness under the Act, including, among other things, a general ledger 
of accounts showing assets, liabilities, income, expenses and net 
worth, a cash receipts and disbursement journal, periodic recon- 
ciliations of his bank accounts and copies of purchase invoices and 
accounts of sale showing the full, true and correct names of the 
purchasers of livestock represented thereon. 


The order shall become effective on the sixth day after service 
thereof upon the respondent. Copies hereof shall be served upon 
the parties. 
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(No. 14,629) 


In re CLEVE FARM PACKING COMPANY, INC., and SIGBERT J. FREY. 
P&S Docket No. 4579. Decided June 16, 1972. 


Packer—Failure to pay when due—Cease and desist—Applicability 
of sanction against corporate officer 


The respondent corporation, its officers, etc., in connection with its operations 
as a packer, and Sigbert J. Frey, as an individual or as an officer, 
director, agent, or employee of any packer corporation, in connection 
with the purchase of livestock in commerce, shall cease and desist from 
issuing insufficient funds checks in purported payment of livestock pur- 
chased, failing to pay, when due, the full purchase price of such live- 
stock, failing to honor drafts drawn in payment of such livestock, and 
purchasing livestock while current liabilities exceed current assets unless 
payment is made when due. 


Jerome Ducrest and Peter Poetzsch for complainant. 
David C. Dorset, Richmond, Va., for respondents. 
Herbert L. Perlman, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed November 5, 1971, by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture. The complaint charges, in part, that respondents, in 
connection with their operation as “packers” under the act and 
in the course and conduct of their business of buying livestock, in 
commerce, for slaughter purposes, purchased hogs, in commerce, 
for slaughter and, in purported payment therefor, issued checks 
which were returned unpaid because the corporate respondent did 
not have sufficient funds on deposit in the account upon which 
such checks were drawn, failed to honor and pay drafts drawn 
in payment for purchases of hogs because of insufficient funds on 
deposit in the corporate respondent’s bank account, and failed to 
pay, when due and in full, the purchase prices of hogs purchased 
in commerce. The complaint further charges that during a speci- 
fied period respondents purchased livestock for slaughter pur- 
poses, in commerce, while the corporate respondent’s current 
liabilities exceeded its current assets and failed to pay for such 
livestock when payment for the lievstock was due. 
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Respondents, in their answer filed November 23, 1971, denied 
that respondent Cleve Farm Packing Company, Inc., was presently 
“maintaining any place of business”, that respondent Sigbert J. 
Frey since April 24, 1970 controlled “the sale or other disposi- 
tion” of the 50 percent of the stock in the corporate respondent 
not owned by him, or that Frey exclusively “formulated and con- 
trolled the policies, practices, and acts of the respondent corpora- 
tion”. Respondents further denied the other substantive allega- 
tions of the complaint and, as an affirmative defense, outlined a 
credit agreement between respondent Cleve Farm Parking Com- 
pany, Inc., and “The Bank of Virginia, Richmond, Virginia and 
its affiliate American National Bank, Fredericksburg, Virginia” 
and with Heinold Hog Market, Inc. Respondent also explained 
that, in August 1970, respondent Cleve Farm Packing Company, 
Inc. “filed a petition for an arrangement and composition under 
Chapter 11 of the Bankruptcy Act in the Bankruptcy Court of 
the United States District Court for the Eastern District of Vir- 
ginia in Richmond, Virginia” and that, pursuant to said proceed- 
ing, respondent Cleve Farm Packing Company, Inc.’s assets were 
sold and that from the proceeds a dividend was paid to respondent 
corporation’s creditors who filed a proof of claim in such pro- 
ceeding. 


An oral hearing was held in Richmond, Virginia, December 15 
and 16, 1971, before Herbert L. Perlman, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture. At the hearing, respondents were represented by David 
C. Dorset, Attorney at Law, Richmond, Virginia, and complainant 
was represented by Jerome Ducrest and Peter Poetzsch, Office of 
the General Counsel, United States Department of Agriculture. 
Twelve witnesses testified on behalf of complainant and complain- 
ant introduced into evidence 8 exhibits or series of exhibits. Two 
witnesses, including Sigbert J. Frey, testified for respondents and 
6 exhibits were received in evidence on behalf of respondents. 
After the hearing, the parties filed briefs. 


The hearing examiner issued a recommended decision to the 
effect that respondents had violated the act as charged and pro- 
posed a cease and desist order against them. Respondents filed as 
exceptions to the recommended decision and order briefs filed 
before the hearing examiner. 


It is abundantly clear from a study of the record that respond- 
ents committed the acts they are charged with and that the hear- 
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ing examiner’s findings of fact and conclusions are correct. We 
see no point in repeating his findings and conclusions herein. 
Accordingly, we adopt as the final decision and order herein the 
hearing examiner’s recommended decision and proposed order. 


HEARING EXAMINER’S RECOMMENDED DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed November 5, 1971 by the Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture. The complaint charges, in part, that respondents, in 
connection with their operations as “packers” under the act and 
in the course and conduct of their business of buying livestock, in 
commerce, for slaughter purposes, purchased hogs, in commerce, 
for slaughter and, in purported payment therefor, issued checks 
which were returned unpaid because the corporate respondent did 
not have sufficient funds on deposit in the account upon which 
such checks were drawn, failed to honor and pay drafts drawn 
in payment for purchases of hogs because of insufficient funds on 
deposit in the corporate respondent’s bank account, and failed to 
pay, when due and in full, the purchase prices of hogs purchased 
in commerce. The complaint further charges that during a speci- 
fied period respondents purchased livestock for slaughter purposes, 
in commerce, while the corporate respondent’s current liabilities 
exceeded its current assets and failed to pay for such livestock 
when payment for the livestock was due. 


Respondents, in their answer filed November 23, 1971, denied 
that respondent Cleve Farm Packing Company, Inc., was presently 
“maintaining any place of business”, that respondent Sigbert J. 
Frey since April 24, 1970 controlled “the sale or other disposition” 
of the 50 percent of the stock in the corporate respondent not 
owned by him, or that Frey exclusively “formulated and controlled 
the policies, practices, and acts of the respondent corporation.” 
Respondents further denied the other substantive allegations of 
the complaint and, as an affirmative defense, outlined a credit 
agreement between respondent Cleve Farm Packing Company, 
Inc., and “The Bank of Virginia, Richmond, Virginia and its 
affiliate American National Bank, Fredericksburg, Virginia” and 
with Heinold Hog Market, Inc. Respondent also explained that, 
in August 1970, respondent Cleve Farm Packing Company, Inc. 
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“filed a petition for an arrangement and composition under Chap- 
ter 11 of the Bankruptcy Act in the Bankruptcy Court of the 
United States District Court for the Eastern District of Virginia 
in Richmond, Virginia” and that, pursuant to said proceeding, 
respondent Cleve Farm Packing Company, Inc.’s assets were sold 
and that from the proceeds a dividend was paid to respondent 
corporation’s creditors who filed a proof of claim in such pro- 
ceeding. 


An oral hearing was held in Richmond, Virginia December 15 
and 16, 1971 before Herbert L. Perlman, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Agri- 
culture. At the hearing, respondents were represented by David 
C. Dorset, Attorney at Law, Richmond, Virginia and complainant 
was represented by Jerome Ducrest and Peter Poetzsch, Office of 
the General Counsel, United States Department of Agriculture. 
Twelve witnesses testified on behalf of complainant and complain- 
ant introduced into evidence 8 exhibits or series of exhibits. Two 
witnesses, including Sigbert J. Frey, testified for respondents and 
6 exhibits were received in evidence on behalf of respondents. 
After the hearing, the parties filed briefs. 


PROPOSED FINDINGS OF FACT 


1. Respondent Cleve Farm Packing Company, Inc., is a corpo- 
ration organized and existing under the laws of the State of Vir- 
ginia. During the period material herein, Cleve Farm Packing 
Company, Inc. had its principal place of business at Dogue, Vir- 
ginia, where it received livestock for slaughter and carried on 
operations as a “packer” as defined in the act, buying livestock, 
in commerce, for slaughter purposes and manufacturing and pre- 
paring meat and meat products for sale and shipment, in com- 
merce, within the meaning of such terms as defined in the act. 


2. Respondent Sigbert J. Frey is an individual whose present 
address is 19807 Parkside Street, St. Clair Shores, Michigan. 
During the period January 1 through April 23, 1970 Frey was 
Executive Vice-President, General Manager and operator of 
Cleve Farm Packing Company, Inc., and, since April 24, 1970, 
was President of, and owned 50 percent of the stock in, the cor- 
porate respondent. After June 25, 1970 and until the sale of 
Cleve’s plant, machinery and equipment, Frey controlled the sale, 
or other disposition, of the remaining 50 percent of the stock of 
Cleve, as well as his 50 percent share holdings in the respondent 
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corporation. Since November 1970 Frey has been employed. by 
“Freirick and Herrud,” (Frederick Packing Co., Inc. and Herrud 
& Co.) Detroit, Michigan, packers, as Vice-President and Con- 
troller. Respondent Frey, at all times material] herein, formulated 
and controlled the policies, practices and acts of Cleve Farm Pack- 
ing Company, Inc., including the practices and acts referred to 
herein. He directed and was in complete charge of the operations 
of the corporate respondent, including its over-all purchasing and 
selling operations, its disbursements, and its financing and credit 
arrangements. 


3. Respondent corporation during the period January 1 through 
June 22, 1970, and for an undetermined period prior thereto, paid 
for all of its livestock purchases through a checking account speci- 
fied as “Cleve Farm Packing Company, Inc.” Account, which was 
maintained in the American National Bank, Fredericksburg, Vir- 
ginia for that specific purpose. Persons or firms supplying hogs 
to respondent corporation, with the exception of Heinold Hog 
Market, Inc., were paid by checks drawn.on this account in said 
bank. The Heinold Hog Market, Inc., except for one instance 
when Check No. 17088, dated June 12, 1970, in the amount of 
$10,541.09 was issued in payment for livestock purchased on 
May 19, 1970, was paid by respondent corporation for its hogs 
through the same said account but by drafts drawn on such 
account by said Heinold Hog Market, Inc. 


4. Respondent corporation during the period January 1 through 
June 22, 1970 and for an undetermined period prior thereto, 
deposited all of its “receivables” in the Bank of Virginia, Rich- 
mond, Virginia. The Bank of Virginia, on the basis of such 
receivables or deposits, made loans to Cleve Farm Packing Com- 
pany, Inc., which were deposited to the credit of the American 
National Bank, Fredericksburg, Virginia, which, in turn, credited 
the checking account of respondent corporation described in Find- 
ing of Fact 3 in amounts equal to the amounts of the loans made 
to respondent corporation by the Bank of Virginia on the basis 
of the receivables or deposits. Such deposits of receivables by 
respondent corporation in the Bank of Virginia, deposits by the 
Bank of Virginia to the account of the American National Bank, 
and deposits by the American National Bank to respondent cor- 
poration’s checking account were made regularly and consistently 
until June 22, 1970, when the Bank of Virginia discontinued its 
loan arrangements with Cleve Farm Packing Company, Inc., and 
“called in” its loans. 
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5. Respondent Cleve Farm Packing Company, Inc., in connec- 
tion with its operation as a packer under the act, through and 
under the direction, management and control of respondent Frey, 
on or about the dates and in the transactions set forth below, pur- 
chased hogs, in commerce, for purposes of slaughter for its 


account, as follows: 


Date of 
Purchase 
1970 


4/3 


5/1 
5/5 
5/6 
5/6 
5/6 


5/19 


5/26 
5/26 
5/26 
6/5 
6/6 
6/5 
6/8 
6/8 


6/15 


6/16 
6/20 


6/10 


6/14 
6/16 
6/16 
6/20 
6/20 


Firm From Which Purchased 


No. of Head 
Purchased 


Interstate Livestock Company 188 


Baltimore, Maryland 


Heinold Hog Markets, Inc. 
Kouts, Indiana 


Horney Livestock, Inc, 
Siler City, North Carolina 


“ 


O. A. Argoe & Son 
Orangeburg, S. C. 


“ 


“ 


a“ 
“ 
“ 
“ 


“ 


180 
179 
144 
152 

44 


Totals: 857 
99 


211 
207 
211 
211 
209 
197 
218 
213 


160 


164 
180 


Totals: 980 
173 


188 
180 
173 
179 
163 


Totals: 1,056 


Amount of 


Purchase 


$ 9,814.83 


9,783.05 
9,768.59 
7,418.76 
8,051.61 
2,542.13 


47,378.92 
10,541.09 


11,462.23 
11,198.49 
11,267.51 
11,328.62 
11,142.28 
10,394.98 
11,501.10 
11,337.56 


9,296.29 


9,447.88 
10,365.78 


57,779.82 
9,534.29 


10,600.31 
10,379.13 
9,931.11 
10,347.75 
9,325.05 


60,117.64 
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Date of 
Purchase 


1970 
6/11 


6/16 
6/16 
6/16 
6/17 
6/17 
6/17 
6/21 


6/9 


6/9 
6/10 
6/10 
6/10 
6/11 
6/11 
6/12 
6/12 
6/12 
6/15 
6/15 
6/17 


6/9 


6/15 


6/10 
6/11 


6/15 
6/11 


6/8 


6/15 
6/16 
6/20 
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No. of Head 

Firm From Which Purchased Purchased 
Trenton Livestock, Inc. 187 

Trenton, North Carolina 
rig “ “ 337 
“ “ “ 191 
“ “ «“ 190 
“ “ “ 195 
“ “ “ 159 
“ “oe “ 1838 
“ “ “ 190 
Totals: 1,632 
Heinold Hog Markets, Inc. 181 
Kouts, Indiana 

“ oe “ 206 
“ “ “ 217 
“ “ “ 180 
“ “ “ 204 
oe “ “ 201 
ry “« “ 225 
“ “ “a 210 
“ o “ 217 
“ “ “ 204 
“ “ “ 210 
“ “ “ 212 
“ “a “ 183 


Totals: 4,426 


Cincinnati Livestock Company 202 
Cincinnati, Ohio 

“ “ “ 192 

Totals: 394 

Horney Livestock, Inc. 164 
Siler City, North Carolina 

“ “ “ 146 

a “ “ 166 

The C. K. Elliott Company 192 


Mt. Victory, Ohio 


Cottingham Livestock & Trucking Co. 155 
Dillon, South Carolina 
“ “ “ 


184 

“ “ “ 167 
“a “ “ 190 
Totals: 696 


Total unpaid livestock purchases: 10,233 head $578,321.39 
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Amount of 
Purchase 


10,675.61 


18,947.12 
10,360.97 
10,948.87 
10,604.48 

8,764.78 
10,339.57 
10,339.57 


91,075.86 
10,727.56 


11,413.35 
11,800.27 
11,122.28 
10,932.01 
11,590.63 
12,176.46 
11,765.75 
11,705.38 
10,957.34 
11,827.40 
11,714.46 
10,311.00 


248,217.75 


11,081.51 
10,976.30 


22,057.81 
10,425.18 
8,245.09 


9,999.60 
11,597.41 


8,664.34 
10,768.04 
9,600.27 
11,063.53 


40,096.18 
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6. Respondent Cleve Farm Packing Company, Inc., in connec- 
tion with its operations as a packer under the act, under the direc- 
tion, management and control of respondent Frey, issued checks 
in purported payment for hogs purchased by respondent corpo- 
ration, in commerce, in some of the transactions described and 
listed in Finding of Fact 5, which checks were returned unpaid 
by the American National Bank, Fredericksburg, Virginia, upon 
which they were drawn, because respondent corporation did not 
have sufficient funds on deposit in its checking account upon 
which such checks were drawn, as follows: 


Firm From Which No. of 


Date of Purchased and Head Amt. of Date of Check 
Purchase Payee of Check Purchased Purchase Check Number 
1970 1970 


June 8 Cottingham Livestock 155 $ 8,644.34 June 12 17,078 
and Trucking Company, 
Dillon, S. Carolina 

June 11 Trenton Livestock, Inc., 187 10,675.61 June 17 17,114 
Trenton, N. Carolina 

June 12 Heinold Hog Markets 99 10,541.09 June 12 17,088 
Inc., Kouts, Indiana 

June 15 Trenton Livestock, Inc. 337 18,947.12 June 17 17,115 

Trenton, N. Carolina 

“ “ 


June 16 “ 191 10,360.97 June 18 17,127 


7. Respondent Cleve Farm Packing Company, Inc., in connec- 
tion with its operations as a packer under the act, under the direc- 
tion, management and control of respondent Frey, failed to honor 
and pay drafts drawn by Heinold Hog Markets, Inc. on respondent 
corporation’s account in the American Nationa] Bank, Fredericks- 
burg, Virginia, in payment for purchases of hogs from Heinold 
Hog Markets, Inc. in commerce, in some of the sale transactions 
described and listed in Finding of Fact 5, which drafts were 
returned to Heinold Hog Markets, Inc. unpaid because of insuffi- 
cient funds on deposit in the corporate respondent’s account in 
such bank, as follows: 


Date of Draft No. of Head Amount of 

Draft No. Purchased Purchase 
May 26 23 629 $33,928.23 
June 8 30 628 33,233.64 
June 9 31 387 22,140.91 
June 10 32 601 83,854.56 


June 11 33 426 23,767.09 
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8. The suppliers of hogs in the transactions described and listed 
in Findings of Fact 5, 6, and 7 had various credit arrangements 
with respondent corporation, with none extending credit beyond 
an 8-day period after delivery. Cincinnati Livestock Co. expected 
payment within “5 days,’”’ Cottingham Livestock Co. within “7 or 
8 days,” Trenton Livestock Co. by the “following (next) deliv- 
ery,” and Heinold Market “7 days” after the hogs were shipped. 
Respondent Cleve Farm Packing Company, Inc., in connection 
with the purchases of hogs in the transactions described and listed 
in Finding of Fact 5, failed to pay, when due, the full purchase 
prices of the hogs purchased in such transactions. 


9. As of February 13, 1971, respondent Cleve Farm Packing 
Company, Inc., had failed to pay in full the purchase prices of the 
hogs in the purchase transactions described and listed in Finding 
of Fact 5 or even to reduce, in any amount, the indebtedness of 
$578,321.39, incurred in connection with such purchases. 


10. The Horney Livestock, Inc., O. A. Argoe & Son, Trenton 
Livestock, Inc., and Cottingham Livestock and Trucking Company 
each received only approximately 20 to 30 percent of the sale 
prices of their hogs in the sales transactions described and listed 
in Finding of Fact 5 and had to absorb, as “loss”, the remaining 
70 to 80 percent of such sale prices. The money which said sup- 
pliers of hogs did receive was paid to them by the Heinold Hog 
Market, Inc., which purchased the “claims” of said four suppliers 
against Cleve Farm Packing Company, Inc. Respondent corpora- 
tion was not involved in the purchase of such “claims” and did not 
contribute toward said payments. 


11. Interstate Livestock Company, Cincinnati Livestock Com- 
pany, and the C. K. Elliott Company, some of the other suppliers 
of hogs to Cleve Farm Packing Company, Inc., in the transactions 
described and listed in Finding of Fact 5 were unsecured creditors 
of respondent corporation, unlike Heinold Hog Market, Inc., whose 
“claims” were not purchased by the Heinold Hog Market, Inc. 
These 3 suppliers received, at most, only a very small portion of 
the money owed to them by respondent corporation for their hogs 
purchased in the said hog transactions. A dividend of “12.41%” 
of assets remaining after the payment of secured and preferred 
creditors, approved administrative expenses, etc., was paid in the 
distribution of assets by the Bankruptcy Court in “Proceedings 
for an Arrangement under Chapter 11 of the Bankruptcy Act, 
BK-955-70-R” in the United States District Court, Eastern Dis- 
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trict of Virginia. These 3 creditor-suppliers of hogs to respondent 
corporation had to absorb the loss of, at the very least, the rest 
of said indebtedness. 


12. Respondent Cleve Farm Packing Company, Inc.’s current 
liabilities, as of March 27, 1970, exceeded its current assets. As of 
said date, the respondent corporation had current liabilities total- 
ing $1,483,007.03 and current assets totaling $931,047.95. Re- 
spondent corporation’s current liabilities, during the period from 
April 24 through June 19, 1970, consistently exceeded its current 
assets. As of April 24, 1970, it had current liabilities totaling 
$692,179.61 and current assets totaling $480,658.95. As of May 22, 
1970, it had current liabilities totaling $803,320.52 and current 
assets totaling $498,592.19. As of June 19, 1970, respondent cor- 
poration had current liabilities totaling $858,093.14 and current 
assets totaling $407,079.40. 


13. Respondent Cleve Farm Packing Company, Inc., under the 
direction, management and control of respondent Frey, during the 
period March 27 through June 22, 1970, in connection with its 
operation as a packer and in the course and conduct of its business 
as a packer under the act, purchased livestock, in commerce, for 
its account while respondent corporation’s current liabilities ex- 
ceeded its current assets, and, in connection with such purchase 
transactions, during said period, as set out in Findings of Fact 5, 
6 and 7, failed to pay the full purchase prices for such livestock 
at the time of purchase or when payment was due. 


14. The American National Bank honored all checks drawn on 
it by Cleve Farm Packing Company, Inc. and presented for pay- 
ment before June 22, 1970. Prior to June 22, 1970, the Bank of 
Virginia honored all of Cleve Farm Packing Company, Inc.’s loan 
requests and, during the week prior to June 22, 1970, if respondent 
corporation had requested an additional loan from the Bank of 
Virginia of $50,000, the Bank of Virginia would have made the 
same. Heinold Hog Market, Inc. on April 24, 1970, agreed to ship 
hogs to Cleve Farm Packing Company, Inc. on credit up to 
$400,000 and, to secure respondent corporation’s indebtedness to 
it, obtained a “Loan and Security Agreement” granting to it a 
security interest in Cleve’s accounts receivable, inventory and 
other property which was subordinate to the security interest held 
by the Bank of Virginia. 





: 
§ 
f 
; 
F 
4 
k 


RIV OBRINT 1 Br ape PR eT eet 





nt 
2st 


nt 


al- 
Re- 
om 
ant 
ng 
22, 
ant 
or- 
ent 


the 
the 


ess 
for 
ex- 
ase 
t 5, 
ock 


ay- 
of 
oan 
ent 


the 
hip 


} to 
ta 


and 
eld 








In re CLEVE FARM PACKING CO, INC and S. J. FREY 157 
Cite as 31 A.D. 747 


15. After the Bank of Virginia notified respondent Frey that 
it was discontinuing its line of credit to respondent corporation, 
Cleve Farm Packing Company, Inc., purchased no additional hogs. 


16. During the period April 24, 1970, through June 22, 1970, 
the prices paid for hogs by packers were at a record high and 
profits were either thin or packers were losing money. Respondent 
corporation hoped to improve its profits by increased production 
and its inability to increase production contributed to its losses. 


17. Cleve Farm Packing Company, Inc. was entitled to a Fed- 
eral income tax refund of approximately $85,000 which was 
expected in May, 1970, and the receipt of these funds would have 
improved its financial condition. 


PROPOSED CONCLUSIONS 


It is patent, it seems to us, that respondent corporation, Cleve 
Farm Packing Company, Inc., violated the act and the regulation 
issued thereunder as charged. By reason of the acts set forth in 
Findings of Fact 5, 8, 9, 10 and 11, respondent corporation failed 
to pay promptly and in full for livestock purchased in commerce 
in violation of section 202(a) of the act (7 U.S.C. 192(a)) and 
section 201.48(b) of the regulations issued thereunder (9 CFR 
201.48(b)). Cf. e.g., In re Fred A. Ainbinder, Edward Ainbinder, 
and Bessie Ainbinder, 7 A.D. 288 (1948) ; In re Quaker Packing 
Company, Inc., 8 A.D. 1834 (1949) ; In re Central Livestock, Inc., 
15 A.D. 97 (1956) ; In re Kurtz G. Schmity and H. C. Silva, d/b/a 
Prime Meat Products, 27 A.D. 435 (1968) ; In re Sebastopol Meat 
Company, Inc., and Robert W. Singleton, 28 A.D. 435 (1969), aff’d 
440 F.2d 983 (9th Cir. 1971); In re Haas-Davis Packing Com- 
pany, Inc., 29 A.D. 1249 (1970). In addition, the issuance of 
checks in payment for livestock purchased in commerce, which 
checks were returned unpaid by the bank upon which they were 
drawn because of insufficient funds on deposit in respondent cor- 
poration’s account in the American National Bank, the bank upon 
which such checks were drawn, as set forth in Finding of Fact 6, 
is violative of section 202(a) of the act. See, e.g., In re Haas- 
Davis Packing Co., Inc., supra, and cases cited therein. Further, 
respondent corporation’s failures set forth in Finding of Fact 7 
to honor and pay drafts issued in connection with such corpora- 
tion’s purchases of livestock in commerce due to insufficient funds 
on deposit in Cleve Farm Packing Company, Inc.’s account in 
the American National Bank, Fredericksburg, Virginia, also con- 
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stitute violations of section 202(a) of the act. Cf. e.g., In re 
Nacogdoches Sausage Company, 28 A.D. 11 (1969) ; In re Award 
Meat Packing Co., 27 A.D. 625 (1968) ; In re Lonnie R. Wilderspin, 
Virgil Alex Mills, and Lowell M. Rosenthal, 27 A.D. 915 (1968). 


It is recognized that the violations found above were, in part, 
precipitated by the cut off or calling in of a line of credit to 
respondent corporation by the Bank of Virginia, Richmond, Vir- 
ginia. However, respondent corporation had been in a precarious 
financial condition for an extended period of time‘ and its officers 
were aware of this situation. In fact, the office manager, con- 
troller and Secretary-Treasurer of respondent corporation stopped 
signing checks because money was getting tight and he was afraid 
the corporation’s checks ‘“‘may not make it” and respondent corpo- 
ration was experiencing overdrafts almost constantly in its account 
in the American National Bank in Fredericksburg, Virginia. 
Also, respondent Frey advised the loan officer of the Bank of 
Virginia who administered the corporate respondent’s loan at such 
officer’s home on Sunday evening, June 21, 1970, that he, Frey, 
could not recommend that the bank continue to make loans to 
Cleve Farm Packing Company, Inc., due to losses by such corpo- 
ration and the Bank of Virginia called the loan to respondent 
corporation the next day, June 22, 1970, on the basis of Frey’s 
advice although the line of credit was not then to expire and 
probably would have continued to at least June 30, 1970. While 
Frey demonstrated a concern for the position or security of the 
bank and his relationship or connection with the bank loan and 
the collateral therefor, he did not evidence a similar concern for 
the suppliers of hogs listed in Finding of Fact 5. Frey testified 
that he would not have issued the checks in Finding of Fact 6 if 
he had thought they would have not been paid. But, Frey, in 
effect, made it impossible for such checks to be paid. In other 


1. In this connection, respondent corporation’s current liabilities exceeded its current 
assets by a wide margin (see Finding of Fact 12), the relationship of its current assets 
to its current liabilities deteriorated rapidly, and it was insolvent for purposes of the 
act. See, e.g., In re Southern Buyers, 14 A.D. 811 (1955); In re J. L. Cooper, W. 
Homer Renn and Charles C. Dishman, d/b/a Cooper Commission Company, 19 A.D. 160 
(1961); In re W. I. Bowman, d/b/a Capital Stock Yards, Camden Stock Yards and 
Tri-County Stock Yards, 23 A.D. 1074 (1964), affirmed 363 F.2d 181 (5th Cir. 1966). 
In addition, respondent corporation’s purchases of livestock in commerce absent pay- 
ment therefor when payment was due and while such corporation was insolvent was 
violative of section 202(a) of the act. Cf. eg., In re W. I. Bowman, d/b/a Capital 
Stock Yards, Camden Stock Yards, and Tri-County Stock Yards, supra; In re R. J. & 
Cc. W. Fletcher Inc., d/b/a Fletcher Bros. Packing Co., and R. J. Fletcher and C. W. 
Fletcher, 23 A.D. 1400 (1964). 
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words, we do not find that the cutting off of the line of credit to 
respondent corporation on June 22, 1970 excused or negated the 
violations found herein. 


Of course, Cleve Farm Packing Company, Inc., should be ordered 
to cease and desist from the violations found herein even though 
such corporation apparently is not active at this time. Cf. Good- 
man v. Federal Trade Commission, 244 F.2d 584, 593-4 (9th Cir. 
1957) ; National Labor Relations Board v. Denver Building & Con- 
struction Trades Council, 192 F.2d 577, 579 (10th Cir. 1951). We 
turn now to the more difficult question of the issuance of a cease 
and desist order against respondent Frey individually. 


In this connection, complainant contends that “Reliance for 
Complainant’s position that the sanction imposed in this proceed- 
ing should apply against Frey individually, is based on the fact 
that Cleve Farm Packing Company, Inc. was nothing more, for 
purposes of this case, than a corporate cloak worn by Sigbert J. 
Frey, an individual and a packer. It is, therefore, Complainant’s 
position that Frey was under a legal duty to pay for the live- 
stock in the 55 transactions involved in this proceeding, and that 
his failures to pay, when due, constituted actions violative of 
section 202(a) of the Act (7 U.S.C. 192(a)) warranting the issu- 
ance of an appropriate cease and desist order against him.” 


We believe that complainant has overstated the case in contend- 
ing that “Frey was under a legal duty to pay for the livestock in 
the 55 transactions involved in this proceding .. .” and we are 
in disagreement therewith. Cf. In re Washington Hog Market, 
Inc., and Jacob C. Williams and Clifton E. Williams, 20 A.D. 848 
(1961) ; In re R. J. & C. W. Fletcher, Inc. d/b/a Fletcher Bros. 
Packing Co., and R. J. Fletcher and C. W. ‘Fletcher, 23 A.D. 1400 
(1964). We also have refrained from finding, as contended by 
complainant, that respondent Frey, in an individual capacity or 
as an individual, made the livestock purchases involved herein. 
However, these conclusions are not determinative of the scope of 
the cease and desist order to be issued herein. 


The Court, in Sebastopol Meat Company, Inc., et al. v. Secretary 
of Agriculture, 440 F.2d 988 (9th Cir. 1971), at p. 985, stated, in 
a proceeding under the act, as follows: 


. . . In the case before us, the purpose of the cease and 
desist order is to insure that the regulation will not be 
thwarted by continued unlawful conduct. It does not impose 
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personal liability upon Singleton [the individual] for past 
acts. We think it quite unrealistic to say . . . that Sebastopol 
[the corporate packer] did the acts charged but that Single- 
ton did not. Everything that Sebastopol did, Singleton did, 
because Sebastopol, for all practical purposes, was Singleton ; 
he was the substance; Sebastopol was the shadow. The phrase 
“alter ego” is an apt description of the Sebastopol-Singleton 
relationship. But there is no magic in the phrase; it is the 
substance that matters. We decline to hold that the Secretary 
can order only the shadow to cease and desist. To do so would 
be to reject fact in favor of fiction. 


We similarly decline to hold in this proceeding that the Secre- 
tary can order only the shadow to cease and desist. The record 
overwhelmingly demonstrates that respondent Frey “was the sub- 
stance.” He formulated and controlled the policies, practices and 
acts of Cleve Farm Packing Company, Inc., and directed and was 
in complete charge of the operations of the corporate respondent, 
including its purchasing and selling operations, its disbursements 
and its financing and credit arrangements. In addition, he owned 
50 percent of the stock therein and for a period at least controlled 


the disposition of the remainder. On the basis of the record 
herein * and in view of the fact that respondent Frey is currently 
engaged in the meat packing business in a responsible position, 
the cease and desist order to be entered herein should also apply 
to him individually. See also Bruhn’s Freezer Meats et al. v. 
United States Department of Agriculture, 438 F.2d 1332 (8th Cir. 
1971) and cases cited therein. 


All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned herein, 
any suggestions, requests, etc., in consistent with this Recom- 
mended Decision are denied. 


PROPOSED ORDER 


Respondent Cleve Farm Packing Company, Inc., its officers, 
directors, agents, and employees, directly or through any corpo- 
rate or other device, in connection with its operations as a packer, 


2. We are inclined to believe, as contended by respondents, that Harold J. Heinold’s 
role was more than that of a mere creditor of respondent corporation and the 50 percent 
stock ownership by his attorney is also suspect. But, it is clear that Heinold’s attorney 
did not actively engage in the corporate business and the somewhat shadowy position 
of Heinold does not detract from our conclusion herein that respondent Frey “was 
the substance,” at least on the basis of this record. 
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and Sigbert J. Frey, as an individual or as an officer, director, 
agent, or employee of any packer corporation as defined in the 
act, directly or through any corporate or other device, in connec- 
tion with the purchase of livestock in commerce, shall cease and 
desist from: 


(1) Issuing checks in payment for livestock purchased, in com- 
merce, without having and maintaining sufficient funds on deposit 
in the bank account upon which they are drawn to pay such 
checks ; 


(2) Failing to pay, when due, the full purchase price of live- 
stock purchased, in commerce; 


(3) Failing to accept, or failing to make funds available to 
pay, drafts drawn in payment for livestock purchased in com- 
merce; and 


(4) Purchasing livestock, in commerce, while the current lia- 
bilities of respondent corporation, or Frey or a corporation he is 
associated with as described above exceeds, respectively, the cur- 
rent assets of respondent corporation, Frey or such corporation 


unless respondent corporation, Frey or such corporation, respec- 
tively, pay the full purchase price of the livestock when payment 
for such livestock is due. 


(No. 14,630) 


In re ST. PAUL UNION STOCKYARDS. P&S Docket No. 1211. De- 
cided June 21, 1972. 


Continuation of rates and charges 


Respondent’s current schedule of rates and charges is continued in effect up 
to and including July 28, 1972. 


John Broadley for Packers and Stockyards Administration. 
Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondent is now 
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operating under an order issued November 29, 1971 (30 A.D. 
1687), continuing into effect to and including June 30, 1972, an 
order issued April 23, 1971 (30 A.D. 509), authorizing assessment 
of the current temporary schedule of rates and charges. 


On June 14, 1972, the respondent filed a petition requesting that 
the current temporary schedule of rates and charges be extended 
to and including July 28, 1972. 


Prior to the issuance of the order of April 23, 1971, authorizing 
increases in the rates and charges, notice of the petition therefor 
was published in the Federal Register, and, although interested 
persons were afforded an opportunity to indicate a desire to be 
heard in the matter, no interested person notified the Hearing 
Clerk of a desire to be heard. Since the present petition does not 
involve an increase in rates and charges lawfully prescribed by 
the Secretary, or any rates and charges for services not heretofore 
covered by order, it is found that further notice and public proce- 
dure on this order are unnecessary. 


The Packers and Stockyards Administration, by its attorney, 
filed an answer recommending that the petition be granted. 


Since the parties are agreed, the petition is granted and the 
order of April 23, 1971, is continued in effect during the life of 
this order. 

This order shall become effective on June 30, 1972, and remain 
in effect to and including July 28, 1972, unless modified or extended 
by further order before the latter date. 


(No. 14,631) 
In re CARL EASTON. P&S Docket No. 4617. Decided June 21, 1972. 


Insolvency—Suspension of registration for 14 days and thereafter 
until solvent—Default 


Respondent is ordered to cease and desist from failing to pay, when due, the 
full purchase price of livestock purchased in commerce, issuing insuffi- 
cient funds checks in purported payment thereof, and is suspended as 
a registrant under the act for 14 days and thereafter until no longer 
insolvent. Respondent is also ordered to maintain adequate records. 


Henry F’. Rompage for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
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DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), Respondent failed to file 
an answer to the complaint charging him with failing to meet 
the financial requirements of the act, issuing insufficient funds 
checks, failing to pay for livestock purchased, and failing to keep 
required records. Chief Hearing Examiner Jack W. Bain issued 
a recommended decision based upon the default in the filing of an 
answer and proposed a cease and desist order against respondent 
for the violations found and a suspension of respondent as.a regis- 
trant under the act for a period of 14 days and thereafter until 
no longer insolvent. Respondent did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and pro- 
posed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service 
of a copy hereof upon respondent. 


CHIEF HEARING EXAMINER’S RECOMMENDED DECISION 
AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on January 21, 1972, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The Respondent, a Patoka, Illinois livestock 
dealer, was charged with failing to meet the financial require- 
ments of the Act, issuing insufficient funds checks, failing to pay 
for livestock purchased, and failing to keep required records. 


Copies of the complaint and the rules of practice were served 
on Respondent on January 27, 1972. He was notified in writing 
that an answer should be filed within 20 days, and that failure to 
file an answer denying the allegations of the complaint and re- 
questing an oral hearing would constitute admission of such alle- 
gations and waiver of a hearing. No answer has been filed. 


On April 20, 1972, complainant filed a recommendation that the 
order proposed below be issued. Chief Hearing Examiner Jack W. 
Bain, to whom the proceeding had been assigned, issued a recom- 
mended decision on May 17, 1972, without further investigation or 
hearing, pursuant to Section 202.9(c) of the Rules of Practices 
(9 CFR 202.9(c)). 
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PROPOSED FINDINGS OF FACT 


1. Carl Easton, the Respondent, is an individual whose prin- 
cipal place of business is Patoka, Illinois. At all times material 
herein he was engaged in the business of buying and selling live- 
stock in interstate commerce for his own account and registered 
with the Secretary of Agriculture as a dealer to buy and sell live- 
stock in commerce. 


2. Respondent’s current liabilities exceed his current assets. 
As of November 29, 1971, his current liabilities of $30,460.48 
exceeded his current assets of $9,959 by $20,501.48. 


3. In his operations as a dealer, on July 1, 1971, Respondent 
purchased 54 cattle from Price’s Livestock Marketing Co., Salem, 
Illinois, and in payment therefor issued a check for $11,834.78, 
and on October 12, 1971, purchased 16 cattle from Olney Livestock 
Commission Company, Olney, Illinois, and in payment therefor 
issued a check for $3,251.57, which checks were returned unpaid 
by the bank because of insufficient funds in the account upon 
which drawn, therefore failing to pay when due the full amount 
of the purchase price of such livestock. 


4. Respondent failed to keep accounts, records, and memoranda 
which truly and correctly disclosed all transactions involved in 
his business under the Act, in that he failed to maintain a general 
ledger of accounts showing assets, liabilities, income, expenses, 
and net worth, a cash receipts and disbursements journal, a pur- 
chase and sales journal, and monthly reconciliations of bank 
accounts. 


PROPOSED CONCLUSIONS 


The facts set out above constitute violations of Sections 7 U.S.C. 
204, 213, and 401 of the Act and Sections 201.43 of the regula- 
tions thereunder, for which the following order should be issued. 


PROPOSED ORDER 
Respondent shall cease and desist from: 


1. issuing checks in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on 
deposit in the bank account upon which they are drawn to pay 
such checks; and 


2. failing to pay, when due, the full purchase price of live- 
stock purchased in commerce. 
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Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions in his busi- 
ness as a market agency or a dealer subject to the Act includ- 
ing a general ledger of accounts showing assets, liabilities, 
income, expenses, and net worth; a cash receipts and cash 
disbursement journal; purchases and sales journal; and a 
monthly reconciliation of his bank account. 


Respondent is suspended as a registrant under the Act for 
14 days and thereafter until such time as he shal] demonstrate 
that he is no longer insolvent ; when Respondent demonstrates 
that he is no longer insolvent a supplemental order will be 
issued in this proceeding terminating this suspension. 


This order shall be effective on the sixth day after service upon 
the Respondent. 


(No. 14,632) 


In re CENTERVILLE LIVESTOCK AUCTION, INC. P&S Docket No. 
4626. Decided June 21, 1972. 


Financial and bonding requirements—Failure to pay when due— 
Checks—Shippers’ proceeds—Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the Act without meeting the financial, payment, and bonding require- 
ments thereof and maintaining its account for shippers’ proceeds in 
accordance therewith. 


Henry F. Rompage, for complainant. 
John A. Campbell, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file an 
answer to the complaint charging respondent with violations of 
the act with respect to financial, payment and bonding require- 
ments and the maintenance of its account for shippers’ proceeds. 
Hearing Examiner John A. Campbell issued a recommended deci- 
sion based upon the default in the filing of an answer and pro- 
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posed a cease and desist order against respondent for the viola- 
tions found and a suspension of respondent as a registrant under 
the act for a period of 30 days and thereafter until no longer 
insolvent. Respondent did not file exceptions. 


The hearing examiner’s recommended decision and proposed 
order are adopted as the final decision and order herein. The 
order shall become effective on the sixth day after service of a 
copy hereof upon respondent. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq., hereinafter called the “Act”), instituted by a complaint 
filed on February 14, 1972, by the Acting Administrator, Packers 
and Stockyards Administration, United States Department of 
Agriculture. Respondent operates a stockyard, posted under and 
subject to the provisions of the Act, is registered with the Secre- 
tary under the Act as a market agency to buy and sell livestock 
in commerce, and is charged with violations of the Act as more 
fully stated in the proposed findings of fact. A copy of the com- 
plaint and a copy of the rules of practice were served upon 
respondent. 


At the time of service of the complaint respondent was notified 
in writing that an answer thereto should be filed within 20 days 
after such service and that, in accordance with section 202.9 of 
the rules of practice (9 CFR 202.9), failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. 


On April 20, 1972, complainant recommended, in effect, that 
respondent be found to have violated the Act and the regulations 
issued thereunder as charged, and recommended further that the 
order as proposed herein, be issued. The matter was referred to 
John A. Campbll, Office of Hearing Examiners, United States 
Department of Agriculture, for the preparation of a report with- 
out further investigation or hearing pursuant to section 202.9 (c) 
of the rules of practice. 
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PROPOSED FINDINGS OF FACT 


I 


(a) Centerville Livestock Auction, Inc., hereinafter referred 
to as the respondent, is a corporation with its principal place of 
business located at Centerville, South Dakota. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating 
the Centerville Livestock Auction, Inc. stockyard, posted under 
and subject to the provisions of the Act, hereinafter referred to 
as the stockyard; 


(2) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard and buying and 
selling livestock in commerce for its own account ; and 


(3) Registered with the Secretary of Agriculture as a 
market agency to buy and sell livestock in commerce. 


II 


(a) Respondent’s current liabilities as of June 30, 1971, ex- 
ceeded its current assets. As of said date respondent had current 
liabilities totaling $25,840.12 and current assets totaling 
$10,432.00, resulting in an excess of current liabilities over cur- 
rent assets of $15,408.12. 


(b) Respondent’s current liabilities as of September 15, 1971, 
exceeded its current assets. As of said date, respondent had cur- 
rent liabilities totaling $32,526.47 and current assets totaling 


$3,380.27, resulting in an excess of current liabilities over current 
assets of $29,146.20. 


(c) Respondent’s current liabilities presently exceed its cur- 
rent assets. 


III 


Respondent, during the period from July 3, 1971, through Sep- 
tember 7, 1971, engaged in business as a market agency and 
dealer, in commerce, notwithstanding the fact that during such 
period respondent’s current liabilities exceeded its current assets. 
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IV 


The surety bond which respondent maintained to secure the 
performance of its livestock obligations under the Act was termi- 
nated on September 8, 1971. Respondent was notified by certified 
mail on or about August 17, 1971, that if it continued its live- 
stock operations without bond coverage or its equivalent, as re- 
quired under the Act and the regulations, it would be in violation 
of section 312(a) of the Act and sections 201.29 and 201.30 of the 
regulations promulgated thereunder. Notwithstanding such 
notice, respondent has engaged in the business of a market agency 
buying livestock in commerce on a commission basis and dealer, 
buying and selling livestock in commerce for its own account, 
without filing and maintaining a reasonable bond or its equivalent, 
as required under the Act and the regulations. 


Vv 


Respondent, during the period from June 30, 1971, through 
September 7, 1971, failed to maintain and use properly its cus- 
todial account for shippers’ proceeds thereby endangering the 


faithful and prompt accounting therefor and payment of the por- 
tions thereof due the owners or consignors of livestock in that: 


(a) As of June 30, 1971, respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds” in the 
amount of $37,072.26 and had to offset said checks, cash in said 
bank account in the amount of $1,239.63, deposits in transit and 
current proceeds receivable in the amount of $22,372.15, resulting 
in a deficiency of $13,460.48 in funds available to pay shippers’ 
proceeds ; 


(b) As of July 31, 1971, respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds” in the 
amount of $44,045.86 and had to offset said checks, cash in said 
bank account in the amount of $918.09, deposits in transit and 
current proceeds receivable in the amount of $28,857.68, result- 
ing in a deficiency of $14,270.09 in funds available to pay shippers’ 
proceeds; 


(c) As of August 31, 1971, respondent had outstanding checks 
drawn on its “Custodial Account for Shippers’ Proceeds” in the 
amount of $16,867.06 and had to offset said checks, cash in said 
bank account in the amount of $46.91, deposits in transit and cur- 
rent proceeds receivable in the amount of $5,075.05, resulting in a 
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deficiency of $11,745.10 in funds available to pay shippers’ pro- 
ceeds ; and ' 


(d) As of September 7, 1971, respondent had outstanding 
checks drawn on its “Custodial Account for Shippers’ Proceeds” 
in the amount of $50,356.94 and had to offset said checks, cash in 
said bank account in the amount of $36,784.20, deposits in transit 
and current proceeds receivable in the amount of $3,730.45, result- 
ing in a deficiency of $9,842.29 in funds available to pay shippers’ 
proceeds. 


VI 


Respondent, during the period from July 1, 1971, through 
September 4, 1971, used funds received as proceeds from the sale 
of livestock consigned to it for sale on a commission basis for 
purposes of its own and purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to owners 
and consignors of livestock, and failed to maintain and use prop- 
erly its custodial account for shippers’ proceeds, thereby endan- 
gering the prompt accounting therefor and payment of the por- 
tions thereof due the owners or consignors of livestock, in that: 


The following listed custodial bank account checks were made 
payable to and deposited to “Centerville Livestock General,” Cen- 
terville Livestock Auction, Inc.’s general bank account. These 
checks did not involve the proceeds of livestock sold or compen- 
sation for its services. 


Check Date 
1971 Check Number Check Amount 


July 1 1452 $1,600.00 
July 3 1456 2,669.74 
July 12 1461 1,973.88 
July 27 1483 2,500.00 
August 27 1505 1,000.00 
September 4 1513 889.60 
September 4 1514 4,000.00 


VII 


Respondent, in connection with its operations as a dealer, on or 
about the dates and in the transactions set forth below, purchased 
livestock in commerce and failed to pay, when due, the full pur- 
chase price of such livestock. 
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Date of 
Purchase No. of Head Purchase 
1971 and Species Price Purchased From 


September 2 74 lambs $ 2,150.75 Magness-Huron Live- 
5 bulls stock Exchange, Inc., 
8 feeder pigs Huron, South Dakota 
September 3 72 cattle 11,462.84 Stockman’s Auction Co., 
Inc., 
Huron, South Dakota 
September 13 64 lambs 7,049.38 Willow Lake Livestock 
8 bucks Auction, 
31 cattle Willow Lake, S. D. 


VII 


(a) Respondent, in connection with its operations as a dealer, 
on or about the dates and in the transactions listed below, pur- 
chased livestock in commerce and, as of the date of issuance of 
the complaint, has failed to pay the full purchase price of such 
livestock, as follows: 


Date of 
Purchase No.of Head Amount of Amt. Unpaid 
1971 and Species Purchase Purchased From Paid _ Balance 


September 2 74 lambs $ 2,150.75 Magness-Huron —O— §$ 2,150.75 
5 bulls Livestock Ex- 
8 feeder change, Inc., 
pigs Huron, S. D. 
September 3 72 cattle 11,462.84 Stockman’s Auc- —0— 11,462.84 
tion Co., Inc., 
Huron, S. D. 
September 13 64 lambs 7,049.38 Willow Lake —o0— 7,049.38 
8 bucks Livestock Auction, 
31 cattle Willow Lake, S. D. 


(b) As of September 15, 1971, there remained unpaid by the 
respondent, a total of $20,662.97 for the livestock set forth above. 


IX 


Respondent in connection with its operations as a dealer on or 
about the dates and in the transactions set forth below, purchased 
livestock in commerce, and in purported payment therefor issued 
checks which were returned unpaid by the bank upon which they 
were drawn because respondent did not have sufficient funds on 
deposit in the account upon which such checks were drawn. 
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Date of Date of 
Purchase Check No. of Head Amount of 
1971 1971 ‘and Species Purchased From Check 


September 2 September 2 74 lambs Magness-Huron Live- $ 2,150.75 
5 bulls stock Exchange, Inc., 
8 feeder Huron, S. D. 
pigs 
September 3 September 3 72 cattle Stockman’s Auction 11,462.84 
Co., Inc., 
Huron, S. D. 
September 13 September 13 64 lambs Willow Lake Live- 7,049.38 
3 bucks stock Auction, 
31 cattle Willow Lake, S. D. 


x 


Respondent, during the period of June 30, 1971, through Sep- 
tember 15, 1971, in connection with its business as a dealer and 
market agency, failed to keep accounts, records, and memoranda 
which fully and correctly disclosed all transactions involved in its 
business as a market agency and dealer under the Act in that 
respondent failed to keep and maintain (1) a general ledger of 
accounts showing assets, liabilities, and net worth; (2) purchase 


and sales invoices; (3) a livestock inventory; and (4) monthly 
reconciliations of bank accounts. 


PROPOSED CONCLUSIONS 
By reason of the facts alleged in paragraph II herein, respond- 
ent’s financial condition does not meet the requirements of the 
Act (7 U.S.C. 204). 


By reason of the facts alleged in paragraph III herein, respond- 
ent has wilfully violated sections 307 and 312(a) of the Act (7 
U.S.C. 208, 213 (a) ). 


By reason of the facts alleged in paragraph IV herein, respond- 
ent has wilfully violated section 312(a) of the Act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29, 201.80). 


By reason of the facts alleged in paragraphs V, VI, VII, VIII, 
and IX herein, respondent has wilfully violated sections 307 and 
312(a) of the Act (7 U.S.C. 208, 213(a)) and sections 201.40, 
201.41, 201.42, and 201.43(b) of the regulations (9 CFR 201.40, 
301.41, 201.42, 201.48 (b) ). 


By reason of the facts alleged in paragraph. X herein, respond- 
ent has violated section 401 of the Act (7 U.S.C. 221). 
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PROPOSED ORDER 
I. Respondent shall cease and desist from: 


1. Operating as a market agency or dealer while its cur- 
rent liabilities exceed its current assets; 


2. Using funds received as proceeds from the sale, in com- 
merce, of livestock handled on a commission basis for pur- 
poses of its own and purposes other than the payment of 
lawful marketing charges and the remittance of net proceeds 
to shippers; 


3. Making such use of shippers’ proceeds in its possession 
or control as will in any manner endanger or impair the 
faithful and prompt accounting therefor and payment of the 
portions thereof due to the person or persons entitled thereto; 


4. Engaging in business, in commerce, in any capacity for 
which bonding is required under the Act and the regulations 
without filing and maintaining a reasonable bond or its equiv- 
alent, as required under the Act and the regulations; 


5. Respondent shall cease and desist from failing to pay, 
when due, the full purchase price of livestock purchased in 
commerce ; and 


6. Respondent shall cease and desist from issuing checks in 
payment for livestock purchased in commerce without having 
and maintaining sufficient funds on deposit in the bank ac- 
count upon which they are drawn to pay such checks. 


II. Respondent shall keep accounts, records, and memoranda 
which fully and correctly disclose all transactions involved in its 
business as a market agency or dealer subject to the Act including 
true and correct copies of purchase and sales invoices; a general 
ledger of accounts showing asests, liabilities, and net worth; a 
livestock inventory ; and monthly reconciliations of bank accounts. 


III. Respondent is suspended as a registrant under the Act for 
a period of 30 days and thereafter until it demonstrates that it is 
no longer insolvent. When respondent demonstrates that it is no 
longer insolvent, a supplemental order will be issued in this pro- 
ceeding terminating this suspension, after the expiration of the 
30-day period. 


IV. This order to be effective on the sixth day after service 
upon the respondent. Copies hereof shall be served upon the 
parties. 
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(No. 14,633) 


In re KENT R. EVANS d/b/a EVANS CATTLE Co. P&S Docket No. 
4609. Decided June 21, 1972. 


Financial requirements—Failure to pay—Accounts and records— 
Cease and desist—Default 


Respondent is ordered to cease and desist from engaging in business under 
the Act without meeting the financial, payment, and record keeping 
requirements thereof. 


Henry F. Rompage, for complainant. 
Jack W. Bain, Chief Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


In this disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), respondent failed to file 
an answer to the complaint charging him with failing to mect 
the financial requirements of the act, failing to pay when due 
for livestock purchased, and failing to keep required records. 
Chief Hearing Examiner Jack W. Bain issued a recommended 
decision based upon the default in the filing of an answer and 
proposed a cease and desist order against respondent for the 
violations found and a suspension of respondent as a registrant 
under the act for a period of 30 days and thereafter until no 
longer insolvent. Respondent did not file exceptions. 


The Chief Hearing Examiner’s recommended decision and 
proposed order are adopted as the final decision and order herein. 
The order shall become effective on the sixth day after service 
of a copy hereof upon respondent. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seq.), hereinafter called the Act. 
It was instituted by a complaint filed on January 6, 1972, by the 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture. The respondent, of Grand Island, Nebraska, 
was charged with failing to meet the financial requirements of 
the Act, failing to pay when due for livestock purchased, and 
failing to keep required records. 
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Copies of the complaint and the rules of practice were served 
on respondent on January 14, 1972. He was notified in writing 
that an answer should be filed within 20 days, and that failure 
to file an answer denying the allegations of the complaint and 
requesting an oral hearing would constitute admission of such 
allegations and waiver of a hearing. No answer has been filed. 


On April 20, 1972, complainant filed a recommendation that 
the order proposed below be issued. Chief Hearing Examiner 
Jack W. Bain, to whom the proceeding had been assigned, issued 
a recommended decision on May 11, 1972, without further in- 
vestigation or hearing, pursuant to Section 202.9(c) of the Rules 
of Practice (9 CFR 202.9(c)). 


PROPOSED FINDINGS OF FACT 


1. Kent R. Evans, doing business as Evans Cattle Co., is an in- 
dividual whose address is 1425 Harrison, Grand Island, Nebraska 
68801. At all times material herein, he was engaged in the busi- 
ness of buying and selling livestock in interstate commerce for 
his own account and registered under the Act as a dealer to buy 
and sell livestock for his own account and as a market agency 
to buy livestock in interstate commerce. 


2. Respondent’s current liabilities exceed his current assets. 
As of September 22, 1971, his current liabilities of $111,005.81, 
exceeded his current assets of $30,050 by $80,955.81. 


38. About January 25, 1971, respondent purchased, and about 
January 27, 1971, received 51 heifers and seven calves from 
LaJunta Livestock Commission Company, LaJunta, Colorado, and 
as of April 8, 1971, had failed to pay the purchase price therefor 
of $10,880.41. As of the issuance of the complaint herein, re- 
spondent still owed $5,880.41 of the purchase price. 


4. From January 16 through March 24, 1970, respondent pur- 
chased 2,664 cattle from Howard A. Faught, Jerome, Idaho, for 
$497,372.53, but as of March 26, 1970, had failed to pay $99,940.57 
of the purchase price therefor. 


5. In his business as a dealer under the Act, respondent failed 
to keep and maintain (1) a general ledger of accounts showing 
assets, liabilities, and net worth, an adequate cash receipts and 
disbursements journal, a daily record of purchases and sales of 
livestock showing number, weight, and price of livestock pur- 
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chased and sold, checks issued, livestock inventory, purchase and 
sales invoices, and monthly reconciliations of bank accounts. 


PROPOSED CONCLUSIONS 


By the facts shown above, respondent willfully violated Sec- 
tions 204, 312(a) and 401 of the Act (7 U.S.C. 204, 213(a), and 
221), and Section 201.43(b) of the regulations thereunder (9 
CFR 201.43(b)), for which the order proposed below should be 
issued. 


PROPOSED ORDER 
Respondent shall cease and desist from: 


Failing to pay, when due, the full purchase price of livestock 
purchased in commerce. 


Respondent shall keep accounts, records, and memoranda which 
fully and correctly disclose all transactions involved in his busi- 
ness as a dealer subject to the Act, including a general ledger 
of accounts; a cash receipt and disbursements journal; a daily 
record of livestock purchases and sales; a complete and accurate 
record of checks issued; a livestock inventory; and a complete 
file of his purchase and sale invoices. Respondent shall make 
monthly reconciliation of his bank accounts. 


Respondent is suspended as a registrant under the Act for 
30 days and thereafter until such time as he demonstrates that 
he is no longer insolvent. When respondent demonstrates that 
he is no longer insolvent, a supplemental order will be issued in 
this proceeding terminating the suspension after the 30 day 
period. 


This order shall be effective on the sixth day after service 
upon the respondent. 
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(No. 14,634) 


In re JACOB WIESEL. P&S Docket No. 4491. Decided June 21, 
1972. 


Failure to pay when due—Cease and desist 


Respondent is ordered to cease and desist from engaging in business under 
the Act without meeting the payment requirements thereof. 


James E. Andrews and Jerome S. Ducrest, for complainant. 
E. E. Clabaugh, Jr., Ventura, Calif., for respondent. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), 
against respondent, a packer under the act, for failures to pay 
when due the full purchase price for livestock purchased in com- 


merce by delaying the issuance of checks in payment therefor 
and delaying in honoring sight drafts given as payment. Re- 
spondent filed an answer and a hearing was held in Ventura, 
California, before John G. Liebert, Hearing Examiner, United 
States Department of Agriculture. 


The hearing examiner issued a recommended decision to the 
effect that respondent had violated the act as charged and pro- 
posed a cease and desist order against respondent for the viola- 
tions found. Respondent did not file exceptions thereto. 


In view of the foregoing and upon consideration of the entire 
record, the recommended decision and proposed order of the 
hearing examiner are adopted as the final decision and order 
herein. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the Act. This proceeding was 
instituted by a complaint, filed on May 21, 1971, by the Admin- 
istrator, Packers and Stockyards Administration, pursuant to 
§202.6 of the applicable rules of practice (9 CFR Part 202), 
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charging respondent, Jacob Wiesel, doing business as a packer 
in the name of Saticoy Meat Packing Company, Saticoy, Cali- 
fornia, with violations of section 202(a) of the Act (7 U.S.C. 
192(a)) and section 201.43(b) of the regulations (9 CFR 
201.43(b)) for failures to pay when due the full purchase price 
for livestock purchased in commerce by delaying the issuance of 
checks in payment therefor and delaying in honoring sight drafts 
given as payment. 


Respondent filed an answer on June 25, 1971, wherein he 
admitted to the livestock purchases on the dates and in the trans- 
actions as alleged in the complaint, but substantially denied all 
of the remaining factual allegations, including the allegation that 
the transactions were in commerce. Respondent denied any viola- 
tions of the Act and the regulations and requested that the com- 
plaint be dismissed. 


At the hearing the complaint was amended to delete 2 trans- 
actions with Producers Livestock Marketing Association shown 
as items 3 and 4 in Paragraph III at page 4. 


Oral hearing on the matter was held in Ventura, California, 
on August 4 and 5, 1971, before Hearing Examiner John G. 
Liebert. Respondent was represented by E. E. Clabaugh, Jr., 
Esq., of Hathaway, Clabaugh & Perrett, Ventura, California. 
Complainant was represented by James E. Andrews, Esq., and 
Jerome S. Ducrest, Esq., Office of the General Counsel, United 
States Department of Agriculture. 


PROPOSED FINDINGS OF FACT 


1. Respondent is an individual doing business as Saticoy Meat 
Packing Company at 1691 Los Angeles Avenue, Saticoy, Cali- 
fornia 98001. At all times material herein he was engaged in 
the business of buying livestock in commerce for purposes of 
slaughter and was a packer within the meaning of and subject 
to the provisions of the Act. 


2. Corona Livestock Auction, Corona, California; Maclin- 
Caldwell Auction Company, Ontario, California; Producers Live- 
stock Marketing Association, Artesia, California; and Santa 
Ynez Valley Sales Yard, Inc., Solvang, California, the companies 
involved in the transactions referred to herein, were posted stock- 
yards subject to the provisions of the Act. 
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3. During the period from July 24, 1970, through October 26, 
1970, respondent made purchases of cattle at Corona Livestock 
Auction, Corona, California, nearly every morning. Each day’s 
purchases were normally delivered by truck to respondent’s plant 
at Saticoy, California, on the following day. Invoices for the 
purchases were delivered by the trucker with the cattle. Respond- 
ent’s practice was to accumulate invoices relating to several 
day’s purchases and to pay for a group of them with one check 
which was sent by mail. There is no special written arrangement 
for payment or credit between respondent and Corona Livestock 
Auction. A Corona official testified that it expects payment within 
72 hours after sale, however, Corona knows that when respondent 
purchases he will not pay within that time. This method of pay- 
ing accumulated invoices by one check after several days delay 
has been the practice of respondent in paying Corona for a num- 
ber of years. When respondent is asked for payment, if the delay 
seems undue, he always pays immediately. Corona’s practice is 
generally not to press packers for immediate payment if their 
“credit” is good because they need the business. About half of 
the packers with whom they do business pay late. In connection 


with purchases from Corona, respondent, as alleged, following 
the customary procedures for payment made payments as follows: 


Average No. 
Date of Check of Days Between 
Dates of No. of Amount Issued for Date of Purchase 
Purchase Head of Purchase and Date of 
1970 Purchased Purchases Price Check 


July 24 
thru 
July 31 $13,184.34 Aug. 13 


August 11 
thru 
August 17 11,425.62 Sept. 1 


August 25 
thru 
September 2 14,366.33 Sept. 16 


October 1 
thru 
October 12 11,696.46 


October 20 
thru 
October 26 15,293.45 
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4, During the period from October 6, 1970, through December 
1, 1970, respondent made several purchases of cattle from Maclin- 
Caldwell Auction Company, Ontario, California. These pur- 
chases were made on Tuesdays. Sometimes the invoices were 
delivered to respondent personally on the day of purchase. On 
other occasions the invoices would be mailed to respondent on 
the following morning. These cattle were delivered by truck 
to respondent’s plant at Saticoy, California, either on the day 
of sale or the following day. Respondent’s practice is to pay 
the invoices by checks dated on the Mondays following the pur- 
chases. There is no special written agreement for payment or 
credit between respondent and Maclin-Caldwell, however, the 
payment on Monday for the invoices issued the previous week 
has been a long-standing custom of many years by respondent 
in paying Maclin-Caldwell. It is the general custom of Maclin- 
Caldwell to allow packers to send in their checks at a later date 
as opposed to being paid on date of purchase. When cattle are 
removed from the auction yard after sale the accompanying 
invoices are marked “paid”, if, in fact, payment had been re- 
ceived, or a suitable notation is made on the invoice to show that 


the cattle were released with payment to follow later. In con- 
nection with purchases from Maclin-Caldwell, respondent, as 
alleged, and in conformity with his usual practice, delayed the 
issuance of checks in payment therefor for six days following 
the date of purchase as follows: 


Date of Check 
Date of Issued for No. of 
Purchase Purchase Price Head Amount of 
1970 1970 Purchased Purchase 

October 6 October 12 31 $1,603.08 
October 13 October 19 7 726.57 
October 20 October 26 5 626.67 
October 27 November 2 16 1,744.22 
November 3 November 9 6 724.01 
November 10 November 16 11 1,366.66 
December 1 December 7 14 2,030.60 


5. During the period from September 3, 1970, through Novem- 
ber 12, 1970, respondent made several purchases of cattle at 
Santa Ynez Valley Sales Yard, Inc., Solvang, California. These 
purchases were made on Thursdays and were usually loaded on 
trucks and delivered to respondent’s plant on the same day. By 
arrangement between respondent and Santa Ynez Valley Sales 
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Yard sight drafts were used for making payments for purchases. 
Respondent testified that this arrangement was used because it 
postponed payment for a little longer than other methods. In- 
voices and copies of the drafts for these purchases sometime 
were delivered by the trucker with the cattle to respondent, on 
other occasions they were mailed to respondent. The Sales Yard 
customarily deposits the sightdrafts with ‘its bank on the morning 
following the sale to respondent. The Sales Yard does not receive 
credit to its account for such deposits until the drafts have been 
paid after presentation by its bank (Santa Ynez Bank) to the 
Security Pacific National Bank, Ventura, California, the bank 
at which they are to be paid. There is no special written arrange- 
ment between respondent and the Sales Yard to the effect that 
these drafts need not be paid on presentation. The sight drafts 
are supposed to be paid on presentation to respondent, or within 
24 hours thereafter as indicated on the collection notice. In prac- 
tice, however, many of the drafts are not paid within the 24 hour 
period as specified in the collection letter. A Security Pacific 
bank official testified that when this occurs he notifies the Santa 
Ynez Valley bank and requests instructions. In the specific in- 
stances referred to herein, he testified that the Santa Ynez bank 
had always instructed him to hold the draft pending payment 
and not to return it as uncollected. A Santa Ynez bank official 
testified that they were not notified by the Sales Yard to effect 
collection within 24 hours, however, when they were notified of 
non-payment within a reasonable time they proceeded to find out 
what the difficulty was. In all cases, however, when respondent 
was called by the bank he paid the draft immediately. A Sales 
Yard official testified that when he was informed of payment de- 
lay he would on occasion call respondent, who would pay im- 
mediately. This practice has been going on for several years. 
The Sales Yard on occasion acts for respondent in the purchase 
of cattle. 


The time delays in honoring certain sight drafts given in pay- 
ment for purchases as alleged in the complaint is as follows: 


Date Draft No. of Days 
was Presented Between Date 
Date of No. of Amount atBankfor Date Draft of Present- 
Purchase Head of Payment was Paid ment & Date 
1970 Purchased Purchase 1970 1970 of Payment 
Sept. 3 31 $4,767.49 Sept. 8 Sept. 24 16 
Sept. 17 7 1,548.19 Sept. 21 Oct. 2 11 
Sept. 24 6 1,308.66 Sept. 28 Oct. 13 15 
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Oct. 1 17 4,781.21 Oct. 5 Oct. 23 18 - 
Oct. 8 15 3,161.28 Oct. 12 Oct. 30 18 
Oct. 15 5 906.71 Oct. 19 Nov. 12 24 
Oct. 22 21 4,410.45 Oct. 26 Nov. 18 23 
Nov. 5 22 3,981.68 Nov. 9 Nov. 19 10 
Nov. 12 13 1,641.41 Nov. 16 Dec. 1 15 


6. On June 29 and July 16, 1970, respondent purchased cattle 
from Producers Livestock Marketing Association, Artesia, Cali- 
fornia. These purchases followed the usual procedure of trans- 
actions between the parties. In accordance with this procedure, 
cattle are delivered promptly to respondent’s plant by truck, 
either on the day of purchase or the following day. The bills 
of sale, invoices, etc., relating to the transactions are delivered 
to respondent either personally at the sale, by the trucker de- 
livering the cattle, or are mailed on the day of purchase or the 
following morning. There is no written arrangement between 
Producers and respondent for credit. Payment for the cattle 
is made by sight draft on respondent at the Security Pacific Bank, 
Ventura, California, which is deposited no later than the following 
day with Producer’s bank (Bank of America). Producer’s bank, 
in turn, collects these drafts by sending notice of collection to 
respondent’s bank. Respondent’s bank calls respondent and tells 
him the draft is in. It was anticipated by Producers that there 
can be a period of 48 hours allowed for payment after presenta- 
tion to respondent’s bank before the drafts would be considered 
dishonored. In the absence of such notification Producers acts 
on the assumption that the drafts are paid. Producers’ bank 
credits Producers with a deposit in the amount of the draft before 
collection. No drafts of respondent have ever been uncollected 
nor has Producers any knowledge that they were not in fact 
paid within 48 hours specified in its instructions, after allowing 
for mail service and intervening non-working days. 


The evdence discloses that payments of the 2 drafts relating 
to the 2 transactions referred to in the complaint were made as 
follows: 


Date Draft No. of Days 
was Presented Between Date 
Date of No. of Amount atBankfor Date Draft of Present- 
Purchase Head of Payment was Paid ment & Date 
1970 Purchased Purchase 1970 1970 of Payment 


June 29 16 $3,746.05 July 1 July 10 9 
July 6 24 4,827.90 July 9 July 16 7 
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It does not appear from the evidence adduced that respondent 
failed to honor the 2 drafts referred to within the customary 
procedure of doing business with Producers. 


7. The audit investigation which resulted in the filing of the 
complaint was conducted between December 7 and 11, 1970. The 
auditor, Rueben Johnson, who filed the audit report testified, in 
substance, that he looked at respondent’s records and ascertained 
from them the delays in payments alleged and that they dis- 
closed no specific written arrangements for extension of credit 
between the stockyards and respondent. He testified that his 
investigation disclosed respondent had also made purchases of 
livestock from Harold Livestock Commission Company. For these 
purchases respondent’s custom was to issue a check on Monday 
of the week following purchases in the full amount of the accumu- 
lated invoices for purchases made during the previous week, 
usually on each day. The delay of payment for a particular pur- 
chase was, therefore, a matter of from a few to several days after 
purchase depending on the day of the week in which a particular 
purchase was made. The auditor found no specific written agree- 
ment for the extension of credit beyond the day following pur- 
chase, but concluded that an arrangement satisfying the require- 
ment of the regulation for payment existed from the fact that 
employees of Harold Livestock said they insisted on this payment 
arrangement and would not sell to respondent unless payment 
was made in the manner described, i.e., payment by the following 
Monday. It was the established custom of doing business between 
the parties. 


8. By letter dated September 18, 1967, complainant’s Area 
Supervisor notified Saticoy Meat Packing Company that an audit 
had disclosed that it failed to pay promptly for livestock pur- 
chases when due and that this was a violation of Regulation 
$201.48. Saticoy Meat Packing Company was directed to bring 
its payment practices into conformity with the Regulation. This 
letter was received by Saticoy’s agent and discussed with Sol 
Wiesel. At this time Saticoy Meat Packing Company was a part- 
nership consisting of Jacob Wiesel and his brother, Sol Wiesel, 
who handled all of the office and financial work. In April of 1969, 
the partnership was dissolved and Jacob Wiesel took over the 
company as sole proprietor. At that time he notified the Packers 
and Stockyards Administration of this change in ownership and 
the license was reissued accordingly. There was no check up 
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of Saticoy’s operations to determine whether or not it complied 
with the September 18, 1967, letter until the audit in December 
of 1970, which disclosed the facts on which the complaint is based. 


9. On January 22, 1971, the Area Supervisor, Calvin Watkins, 
had conversation with Jacob Wiesel and his accountant concern- 
ing the results of the audit made during the preceding Decem- 
ber, which disclosed the findings of late payment set forth in 
the complaint. The Area Supervisor after the conclusion of this 
conference recommended the issuance of a complaint against re- 
spondent based on the audit disclosures and this conversation. 
No notice of alleged violations of the payment regulation was 
issued to respondent or further opportunity afforded respondent 
to bring its operations into compliance with the Regulation. Dur- 
ing this meeting in January 1971, Jacob Wiesel advised simply 
that he had always done business with the stockyards in the 
manner disclosed and that if the stockyards didn’t want to do 
business they could always refuse to sell to him. He told the 
Area Supervisor that he did not know that his payment practices 
were in violation of the Regulation, but he did not indicate an 
intention to take action to correct them. 


The evidence discloses that the agency has made no further 
follow-up of the audit to determine whether or not respondent’s 
methods of payment have changed following the January 22, 1971 
meeting in a manner which would conform to the Regulation. 
Some evidence was adduced at the hearing from the stockyard 
representatives to the effect that respondent’s payments have 
been more prompt in recent months. No evidence was adduced, 
however, which would establish the fact either of prompt pay- 
ment or the negotiation of expressed agreements for extension 
of credit. It is found, therefore, that respondent’s present meth- 
ods of payments and payments since January 1971, are substan- 
tially unchanged. 


10. The Area Supervisor testified and it is hereby found that 
it is the agency’s usual practice to investigate slow payments 
by stockyards when such practices are called to its attention. The 
agency notifies the firm and tries to get the practices corrected 
by informal means. If further investigation shows that the prac- 
tice is continuing then it brings formal action to cause the prac- 
tice to be stopped. 
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PROPOSED CONCLUSIONS 


The sections of the Act and Regulations involved in this action 
are as follows: 


Section 202(a) of the Packers and Stockyards Act (7 U.S.C. 
192(a)) in pertinent part provides: 


“§192. Unlawful practices enumerated. 

It shall be unlawful with respect to livestock, .. . for any 
packer ... to: (a) Engage in or use any unfair, unjustly 
discriminatory, or deceptive practice or device in com- 
EE a a 


Section 201.43(b) of the Regulations (9 CFR 201.48(b)) pro- 
vides in pertinent part: 


“(b) Purchasers to pay promptly for livestock. Each pack- 
er, market agency, or dealer purchasing livestock shall, 
before the close of the next busines day following the pur- 
chase of livestock and the determination of the amount of 
the purchase price, transmit or deliver to the seller or his 
duly authorized agent the full amount of the purchase price, 


unless otherwise expressly agreed between the parties before 
the purchase of the livestock. Any such agreement shall be 
disclosed in the purchaser’s records and on the accountings , 
or other documents issued by the purchaser relating to the 
transaction.” 


While respondent’s answer challenged the allegation that 
the transactions were in interstate commerce, no proof to the 
contrary was offered. The evidence clearly discloses that the 
purchases were made at “posted” stockyards subject to the Act. 
It has long been held by the Judicial Officer that purchases at 
posted stockyards regulated under the Act are purchases in inter- 
state commerce. Eg., In re Kurtz G. Schmitz and H. G. Silva, 
d/b/a Prime Meat Products, 27 A.D. 485 (1968); Sebastopol 
Meat Company, and Robert W. Singleton, 28 A.D. 435 (1969). 


The evidence in this case clearly discloses that payments for 
livestock were not made “before the close of the next business 
day following the purchase of livestock and the determination of 
the amount of the purchase” as required by Regulation 201.43 (b). 
Respondent contends, in substance, that payments were made in 
a manner acceptable to the stockyards, and that the manner of 
making payment in each instance extended over a long period 
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of time and constitutes the established manner of doing business 
between the parties. The Regulation, however, makes payment 
within the time prescribed mandatory “unless otherwise expressly 
agreed between the parties before the purchase of the livestock. 
Any such agreement shall be disclosed in the purchaser’s records 
and on the accountings or other documents issued by the pur- 
chaser relating to the transaction.” (emphasis added) 


As found herein, there are no written or expressed agreements 
between respondent and the stockyards for the extension of credit, 
nor do the documents issued by the purchaser reflect any such 
arrangements. All of the evidence points simply to the fact that 
respondent was slow pay and that the stockyards did not press 
for payment because they needed the business and respondent 
always eventually paid in full. Apparently, this slow pay situa- 
tion is tolerated by some of the stockyards, particularly in situa- 
tions where the purchaser’s credit rating is good. The evidence 
discloses that on several occasions the stockyards and the banks 
called respondent and requested payment. Be that as it may, 
the fact remains that, with respect to respondent at least, the 
practice of late paying was not the result of any expressed agree- 
ment or industry custom. It was tolerated, or permitted, by the 
stockyards. Clearly, at least with respect to Corona Livestock 
Auction, Santa Ynez Valley Sales Yard, Inc., and Producers 
Livestock Marketing Association, payment was expected much 
sooner than it was usually received. At most, and viewed in the 
most favorable light, such a practice of late payment can amount 
to nothing more than an implied agreement. This is not enough 
to satisfy the Regulation. 


In the absence of expressed agreement the requisites for ex- 
emption from the general mandate of the Regulation for prompt 
payment are not met simply by the habitual slow payment prac- 
tices on the part of the respondent. While it is true, as respondent 
contends, that the stockyards do not have to sell to respondent 
if they don’t want to wait for payment beyond the period fixed 
by the Regulation, this fact does not negate the Regulation or 
constitute expressed agreement within the intent of the Regula- 
tion. Eg., In re Burlison Packing Company, 29 A.D. 1166(1970). 


While it has been held that the imposition of a cease and 
desist Order, which is the sanction sought in this instance, must 
be grounded on a violation of the Act, not simply a violation 
of an administrative regulation promulgated thereunder, (Eg., 
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United States v. Donahue Bros., Inc., (C.C.A., 8th) 59 F.2d. 
1019 (1932), the Judicial Officer in interpreting the statute has 
repeatedly and consistently held that failure to pay promptly and 
in accordance with section 201.48(b) of the Regulations con- 
stitutes an unfair and deceptive practice which is a violation 
of section 202(a) of the Act (7 U.S.C. 192(a)). Eg., In re 
Burlison Packing Company, supra; In re American Kosher Pro- 
visions, Inc., 28 A.D. 1248 (1969), and cited cases. 


It is noted that the Act provides that “Whenever the Secretary 
has reason to believe that any packer has voiolated or is violating 
any provision of sections 191 to 195 of this title, he shall cause 
a complaint in writing to be served upon the packer, stating his 
charges in that respect,....” (7 U.S.C. 193(a)). The procedural 
regulations established by the agency giving effect to the statute 
provide that “prior to the institution of a disciplinary proceed- 
ing which may result in the suspension or revocation of a license, 
the Admnistrator, in an effort to effect an amicable or informal 
adjustment of the matter, shall give written notice to the person 
complained against of the facts or conduct concerning which 
complaint is made and shall afford such person an opportunity 
within a reasonable time fixed by the Administrator to demon- 
strate or achieve compliance with the applicable requirements 
of the Act and regulations promulgated thereunder.” (9 CFR 
202.3(b)). While the applicable sanction in this instance is 
not suspension or revocation of a license, the general agency 
policy as found herein is to notify the firm of the incorrect 
practices and try to secure compliance by informal means before 
the institution of a formal action in the form of a complaint. 


A review of the decisions of the Judicial Officer discloses that 
cease and desist orders against packers for violations of the Act 
based on failures to pay promptly and in full have been pre- 
ceeded by a finding, or disclosure, that the violator has had 
previous advice or knowledge that particular practices were 
improper and had been informed that continuation of them would 
be considered violations of the Regulation and the Act. The 
evidence on this point of notice and knowledge shows that Saticoy 
had been notified in September of 1968 that its slow paying 
practices were in violation of the Regulation and the Act. It 
was directed to bring these practices into conformity with the 
Regulation. At the hearing Jacob Wiesel disclaimed any know- 
ledge of this notification, or any knowledge that his payment 
practices were improper. We do not think, however, that: this 
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disclaimer gives rise to a procedural error, or establishes a lack 
of uniformity in the administration of the Act. Application of 
the basic principles of partnershp law imposes legal responsibility 
on all partners alke for activities conducted in the normal course 
of partnership business. Certainly, if Jacob Wiesel did not, in 
fact, know that the payment practices of the partnership were 
in violation of the Regulation and the Act in 1968, when the 
partnership was formerly notified of this fact, he should have 
known this, and the law imputes this knowledge to him in the 
present situation. It is concluded, therefor, that the customary 
practice and policy of the agency in giving advance notice before 
formal action has been satisfied in the present instance. 


On brief and at the hearing respondent placed much stress 
on the fact of Jacob Wiesel’s lack of clear understanding of 
English, his limited operating capital, his lack of clear under- 
standing of regulations, etc. While all this may be true and con- 
stitute serious problems for respondent, the fact remains that 
respondent, as a regulated packer, must conform to the Regula- 
tions and the Act. Even-handed administration requires no less. 
These possible impediments do not constitute mitigating cir- 
cumstances which would justify the withholding of a conclusion 
of violations as alleged and found herein. 


On the basis of the foregoing it is concluded that respondent 
has violated section 201.48(b) of the Regulations and section 
202(a) of the Act and that an order should be issued requiring 
respondent to cease and desist from such violations. 


All contentions of the parties presented for the record have 
been considered and, whether or not specifically mentioned herein, 
any suggestions, requests, motions, etc., inconsistent with this 
recommended decision are denied. 


PROPOSED ORDER 


Respondent Jacob Wiesel shall cease and desist from failing to 
pay, when due, the full purchase price for livestock purchased 
in commerce. 
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(No. 14,635) 


In re C. C. PARKER, LINOEL LEWIS and CURTIS E. PARKER. P&S 
Docket No. 4649. Decided June 26, 1972. 


Consent order 


Respondents consented to the issuance of a cease and desist order against 
them for violations of the Act with respect to false and incorrect weigh- 
ing of livestock and payment therefor based upon such weighings. 


James E. Andrews, for complainant. 
Jack Placke, Giddings, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed on April 28, 1972, by 
the Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging respondents with violations 
of the Act and the regulations thereunder (9 CFR 201.1 et seq.). 


On June 12, 1972, respondents filed an answer in which they 
admit the jurisdictional allegations of the Complaint, neither 
admit nor deny the remaining allegations, waive oral hearing 
and the report of the Hearing Examiner, and consent to the 
issuance of a specified order with findings of fact and conclusions, 
for the purposes of this proceeding only, based upon the allega- 
tions contained in the Complaint. Complainant has recommended 
that the order consented to by respondents be issued. 


FINDINGS OF FACT 


1. (a) C. C. Parker, Linoel Lewis and Curtis E. Parker, here- 
inafter referred to as the respondents, are partners, doing busi- 
ness as C. C. Parker & Sons, with their principal place of business 
at Lexington, Texas. 


(b) Respondents are, and at all times material herein were: 


(1) Engaged in the business of conducting and op- 
erating livestock buying stations at Lexington, Caldwell, and 
Giddings, Texas; 
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(2) Engaged in the business of buying and selling 
livestock in commerce for their own account; and 


(3) Registered with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 


2. Respondents, notwithstanding previous notice of inaccurate 
weighing in connection with their purchases of livestock on a 
weight basis and an opportunity to comply with the Act and the 
regulations thereunder, on or about February 14, 1972, purchased 
livestock in commerce on a weight basis at their Caldwell, Texas, 
buying station, and in connection therewith: (1) knowingly 
weighed the livestock at less than their true and correct weights 
as shown in the tabulation set forth below; (2) issued scale 
tickets to the seller of the livestock on the basis of such false 
weights, copies of which tickets were made a part of respondents’ 
books and records; and (3) paid the seller for said livestock 
on the basis of such false weights. 


Respondents’ True and Weight 
Purchase Weight Correct Weight Difference 
(Pounds) (Pounds) (Pounds) 


385 Ibs. 393 Ibs. —8 
2 butcher hogs 405 lbs. 413 lbs. —8 
8 butcher hogs 620 lbs. 632 lbs. —12 
2 butcher hogs 415 lbs. 424 lbs. —9 
4 butcher hogs 820 lbs. 836 Ibs. —16 


3. Respondents, on or about February 14, 1972, in connection 
with the weighing of livestock purchased in commerce on a weight 
basis by respondents at their Caldwell, Texas, buying station, 
failed to operate their livestock scale in accordance with IN- 
STRUCTIONS FOR WEIGHING LIVESTOCK issued on Sep- 
tember 8, 1968, by the Packers and Stockyards Administration, 
in that respondents weighed livestock when said scale was in a 
back-balanced condition. 


CONCLUSIONS 
By reason of the facts set forth in Finding of Fact 2 herein, 
respondents have willfully violated sections 312(a) and 401 of the 
Act (7 U.S.C. 213(a), 221) and sections 201.49, 201.55 and 
201.71 of the regulations (9 CFR 201.49, 201.55, 201.71). 


By reason of the facts set forth in Finding of Fact 3 herein, 
respondents have willfully violated section 312(a) of the Act, 
supra, and section 201.73-1 of the regulations (9 CFR 201.73-1). 
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Inasmuch asrespondent has consented to the issuance of the 
order set forth below and complainant has recommended that 
such order be issued, the order will be issued. The suspension 
order is for only 20 days because false weights were found at 
one buying station, and three buying stations are affected by 
the suspension order. 


ORDER 


Respondents, individually and as partners with each other or 
with other persons, in connection with their purchases of live- 
stock in commerce, shall cease and desist from: 


1. Weighing livestock at other than the true and correct 
weights; 

2. Issuing scale tickets and accounting to sellers of livestock 
on the basis of false and incorrect weights; 


3. Paying the sellers of livestock on the basis of false and in- 
correct weights; and 


4. Failing to operate livestock scales owned or controlled by 
respondents in accordance with the regulations under the Act 
constituting INSTRUCTIONS FOR WEIGHING LIVESTOCK. 


Respondents shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved, in 
their business under the Act, including, among others, scale 
tickets which show the true and correct weight of livestock pur- 
chased by respondents on a weight basis. 


Respondents are suspended as registrants under the Act for 
a period of 20 days. 


This order shall become effective on the sixth day after service 
upon respondents. Copies hereof shall be served upon the parties. 
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(No. 14,636) 


RI0o-RAY CITRUS CORPORATION v. JOY CITRUS & Foops, INC. PACA 
Docket No. 2-2291. Decided June 6, 1972. 


F.o.b. as to quality and condition and delivered as to price—Un- 
timely notice 


In an f.o.b. sale where notice of alleged breach was not timely, respondent, 
having accepted the produce, is liable for the purchase price thereof less 
freight. Complainant’s claim for interest of 14%2% per month is dis- 
allowed since the contract did not provide therefor. Interest is awarded 
at the regular rate. 


Complainant pro se. 
Norman B. Jenson, Las Vegas, Nev., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant sought repa- 
ration against respondent in the amount of $5,389.40 in connec- 
tion with two shipments of grapefruit and oranges in interstate 
commerce. The amount of reparation sought by complainant was 
later reduced to $4,011.44. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Although the amount of damages claimed exceeds $1,500, the 
parties waived oral hearing. The shortened procedure provided 
in section 47.20 of the rules of practice (7 CFR 47.20) is appli- 
cable. Pursuant to this procedrue, complainant filed an opening 
statement, respondent filed an answering statement and complain- 
ant filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Rio-Ray Citrus Corporation, is a corporation 
whose address is P. O. Box 136, Weslaco, Texas. 
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2. Respondent, Joy Citrus & Foods, Inc., is a corporation whose 
address is 3554 South Procyon Avenue, Las Vegas, Nevada. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


8. On or about January 25, 1971, in the course of interstate 
commerce, complainant sold and shipped from Weslaco, Texas, to 
respondent at Las Vegas, Nevada, one truckload of citrus fruit in 
the following amounts and at the following prices: 


% Standard Cartons ipti Price Total 


99 i $3.30 $326.70 
74 _ : - ji 244.20 
15 42.00 
88 i 92.40 
146 386.90 
276 : 731.40 
818 5 795.00 
39 bulk pack oranges i 78.00 


Total $2,696.60 


The fruit was sold f.o.b. as to quality and condition and delivered 
as to price. 


4. On or about January 30, 1971, in the course of interstate 
commerce, complainant sold and shipped from Weslaco, Texas, to 
respondent at Las Vegas, Nevada, one truckload of citrus fruit 
in the following amounts and at the following prices: 


% Standard Cartons Description Price Total 


ruby red grapefruit $3.30 $221.10 
, * s 2.80 266.00 
2.80 142.80 

2.80 198.80 

2.65 837.40 

2.65 471.70 

2.50 555.00 


Total $2,692.80 


The fruit was sold f.o.b. as to quality and condition and delivered 
as to price. 


5. The grapefruit on each of the trucks was inspected at ship- 
ping point on the day shipped and graded U. S. No. 1, with no 
decay. The oranges were sold for processing and were not in- 
spected at shipping point. 
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6. Respondent accepted the fruit on arrival and has paid no 
part of the purchase price. 


7. The formal complaint was filed June 25, 1971, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant seeks to recover the purchase price of the two 
loads of fruit involved herein totaling $5,389.40, less freight in 
the amount of $1,700, or $3,689.40. In addition, complainant seeks 
to recover interest on the $3,689.40, at the rate of 1%% per month 
for six months or $332.04. 


Respnodent claims that complainant breached the contract of 
sale in that 50% of the fruit shipped was received in a rotted con- 
dition. No official inspection was made of the fruit on arrival but 
respondent submitted 5 affidavits by various people stating that 
“a considerable amount of citrus contained in these two shipments 
was in a rotted condition.” Three of the affiants estimated that 
“the percentage of rot contained in each truckload would be ap- 


proximately 50 percent of each shipment.” The affiants speak only 
of “citrus” and make no distinction between the various sizes of 
fruit shipped nor do they distinguish between the grapefruit and 
oranges on each load. However, it will not be necessary for us to 
discuss the question of whether there was a breach as to the con- 
dition of the fruit since we find that respondent failed to give the 
required timely notice of breach. The Uniform Commercial Code, 
Section 2-607(a) (a) provides that “Where a tender has been 
accepted the buyer must within a reasonable time after he dis- 
covers or should have discovered any breach notify the seller of 
the breach or be barred from any remedy.” The requirement that 
notice be given within a reasonable time is important, especially 
when the alleged breach concerns perishables and especially 
where, as here, no inspection was made by an impartial and 
qualified third party. 


Victor H. Hildyard, president of complainant corporation stated 
that complainant did not receive a notice that the fruit was unsat- 
isfactory. Mrs. Hildyard, secretary for complainant corporation 
stated that in a telephone conversation after the two shipments 
were received Mr. Jerry Radstone, president of respondent corpo- 
ration, said that the fruit was beautiful and in excellent condition 
and that he wanted more to be shipped. 
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Mr. Radstone alleged in the answering statement that the un- 
merchantable condition of the fruit ““was made known to Rio-Ray 
through its agent, a Mr. Ed Davidson, shortly after the arrival 
of the fruit and discovery of its condition.’ However, Mr. Harry 
(Ed) Davidson indicated in a sworn statement submitted as com- 
plainant’s statement in reply that although he had received a com- 
plaint in regard to a shipment of January 15, 1972, he had not 
received such communication in regard to the shipments of Janu- 
ary 25 and 30, 1972. We conclude that there was no timely notice 
given to the alleged breach. 


Respondent also claimed that it was charged “choice fruit 
prices” for the oranges which were designated for processing. 
However, no evidence was offered in support of this allegation. 


In accordance with the above discussion, we find that the re- 
spondent having accepted the two truckloads of citrus fruit is 
liable for the purchase price thereof, less freight, or $3,689.40. 
Respondent’s failure to pay complainant such amount is a viola- 
tion of section 2 of the act, for which reparation should be 
awarded, with interest. Complainant’s claim for interest at the 
rate of 114% per month will not be allowed since there was no 
contract between the parties providing for interest at such rate. 
Interest will be awarded at the regular rate. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $3,689.40, with interest thereon 
at the rate of 8 percent per annum from March 1, 1971, until paid. 

Copies of this order shall be served upon the parties. 


(No. 14,637) 


ANNIE NEAL LANCASTER, Executrix of the Estate of Richard V. 
Lancaster v. GARDNER Bros. PACA Docket No. 2-2186. De- 
cided June 7, 1972. 


Adjusted price—Evidence of—Joint Venture—Setoff 


Respondent has not established any right to adjustments claimed other than 
those acknowledged by complainant totaling $2,941.85, and it is con- 
cluded that the total adjusted price was $34,504.55 for shipment of 
cucumbers purchased by respondent from complainant. 
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With respect to produce purchased by complainant from respondent, the 
evidence establishes that complainant owes respondent $35,643.85. 


Respondent also owes complainant $2,984.10 on a joint venture account 
and $194.50 for use of complainant’s telephone, making a combined 
total of $37,688.15. Deducting from this the amount of $35,643.85 owed 
by complainant to respondent, leaves a balance owing to complainant 
of $2,039.30, for which reparation is awarded complainant against 
respondent. 


Ellis E. Page, Lumberton, N. C., for complainant. 
Nasib Karam, Nogales, Ariz., for respondent. 
Wilbur W. Jennings, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which Richard V. Lancaster re- 
quested an award of reparation against respondent in the amount 
of $4,338.15 in connection with transactions in interstate com- 
merce involving the shipment of cucumbers and peppers. 


A copy of the Department’s report of investigation was served 
upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer denying liability and 
requesting an oral hearing. 


On November 22, 1971, a motion was filed on behalf of Annie 
Neal Lancaster stating that her husband Richard V. Lancaster 
had died on November 2, 1971, and that she had been appointed 
executrix of his estate on November 8, 1971. She requested her 
substitution as complainant in this proceeding. This motion was 
granted. 


An oral hearing was held in Nogales, Arizona on January 27, 
1972, at which respondent was represented by counsel. One wit- 
ness testified for respondent. Complainant was not represented by 
counsel at the hearing, and no witnesses testified on her behalf. 
The deposition testimony of two witnesses was received in evi- 
dence on behalf of complainant. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is Annie Neal Lancaster, the widow and execu- 
trix of the estate of Richard V. Lancaster, who died November 2, 
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1971. She was duly appointed and qualified as executrix on No- 
vember 8, 1971. At the time of the transactions involved herein, 
Richard V. Lancaster was an individual, doing business as R. V. 
Lancaster and R. V. Lancaster & Co. at 1803 Shaw Avenue, Lum- 
berton, North Carolina. 


2. Respondent is an individual, Benjamin Harrison Gardner, 
doing business as Gardner Bros., whose address is Post Office 
Box 1689, Nogales, Arizona. At the time of the transactions 
involved herein, respondent was licensed under the act. 


8. During the period June 19, 1970 through July 17, 1970, 
respondent purchased from Richard V. Lancaster 17 lots of cucum- 
bers at agreed prices totaling $37,446.40, f.o.b. Pursuant to re- 
spondent’s instructions, the 17 lots were shipped by truck from 
loading points in North Carolina and Maryland to points outside 
thereof. The loads were accepted by respondent. 

4. Lancaster and respondent agreed to price reductions aggre- 
gating $2,941.85 on five of the 17 lots, resulting in a total adjusted 
price of $34,504.55. 


5. On or about June 17, 1970, Lancaster and respondent agreed 
by telephone to a joint venture for the sale on the Los Angeles, 
California, market of peppers produced in North Carolina. Pur- 
suant to such agreement, on June 19, 1970, Lancaster purchased 
1,015 bushels of large peppers at $4.88 per bushel, a total of 
$4,953.20. Such peppers were shipped by truck from North Caro- 
lina to Los Angeles and sold on consignment there. The net pro- 
ceeds from such sale amounting to $1,015.00 were remitted to 
respondent. This resulted in a loss to the joint venture on the 
transaction in the amount of $3,938.20, or $1,969.10 for each of 
the joint venturers. Respondent owed Lancaster $2,984.10 on this 
transaction, the difference between $4,953.20, the joint cost, and 
$1,969.10, Lancaster’s one-half share of the loss. 


6. During the period from May 31 through June 9, 1970, in the 
course of interstate commerce, respondent sold to Lancaster 23 
lots of cucumbers at a total price of $35,643.85. Lancaster 
accepted the cucumbers but has paid no part of this amount. 


7. Respondent used Lancaster’s telephone in connection with the 
transactions involved herein. Respondent did not reimburse Lan- 
caster for the cost thereof, $194.50. 


8. The formal complaint was filed April 5, 1971, which was 
within 9 months after the causes of action accrued. 
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CONCLUSIONS 


In the formal complaint Lancaster alleged that he sold to re- 
spondent 17 shipments of cucumbers for an invoice price of 
$37,446.40, that he allowed credits of $2,941.05 for an adjusted 
price of $34,505.35, and that respondent accepted the produce but 
has paid only $33,151.30, leaving a balance due of $1,354.05. 
Lancaster further alleged that, in addition, the parties entered 
into a joint venture on a load of peppers, that he had purchased 
the peppers at a price of $5,968.20, and that respondent accepted 
the peppers upon arrival but has failed to pay the $2,984.10 owed 
under the joint account agreement. 


In his answer respondent denied Lancaster’s allegations and 
alleged that the total adjusted price of the produce purchased 
from Lancaster was $36,361.40, that he has paid $35,643.85, and 
thus there is a balance due and owing of $717.55, which amount 
respondent is willing to pay. As to the joint venture, respondent 
alleges that a credit of $2,984.10 was granted Lancaster in his 
accounting for purchases from Lancaster. 


Documents attached to the formal complaint, including sales 


invoices and shipping manifests received in evidence at the hear- 
ing wtihout objection, establish that the total price of the 17 lots 
of cucumbers Lancaster sold to respondent was $37,446.40 as 
alleged in the complaint. The question that must be decided con- 
cerns the amount of adjustments agreed upon by the parties. 
Respondent’s auditor performed an accounting of the transac- 
tions and prepared a schedule based thereon which was provided 
Lancaster, and is attached to the complaint. It shows invoice 
prices on the 17 sales to respondent in the same amounts as the 
attached exhibits and also allowances allegedly agreed to by the 
parties totaling $4,295.10 (there were two invoices which covered 
more than one lot of produce where separate allowances were 
allegedly agreed to). In letters to the Department and to re- 
spondent, copies of which are included in the investigation report, 
Lancaster acknowledges agreeing to adjustments on four trans- 
actions and, in addition, to a $700.00 adjustment on a transaction 
which cannot be identified by the documents of record. These 
adjustments agreed to by Lancaster have a combined total of 
$2,941.85 (This figure was taken from the documents in evidence. 
The complaint which alleges $2,941.05 is in error.). Attached to 
the investigation report are exhibits, some of which by internal 
reference appear to relate to respondent’s sale of some of the 
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produce purchased from Lancaster. These documents apparently 
show adjustments with the parties to whom respondent sold ‘the 
produce. In his testimony at the oral hearing, respondent never 
referred to these documents and the record contains no references 
to the documents that would show that Lancaster agreed to similar 
adjustments on his sales of this produce to respondent (if indeed 
the produce is the same). In most instances there is insufficient 
information in the documents in the investigation report to relate 
a sale by respondent, where an adjustment was granted, to a sale 
by Lancaster to respondent wherein respondent has claimed an 
adjustment. Further, there is generally a lack of correlation be- 
tween the adjustments claimed by respondent in the schedule pre- 
pared by his auditor and the adjustments granted his purchasers 
of similar produce. More important, there is no evidence whatso- 
ever, except for the instances noted wherein adjustments totaling 
$2,941.85 were granted, that Lancaster agreed to any adjustments 
claimed by respondent. 


Allowance of a price adjustment downward is an affirmative 
defense and the burden of proof is upon respondent to establish 
it by a preponderance of the evidence. Walker and Hagan Vv. 
Amato, 27 A.D. 1548. Equadorian Fruit Import Corporation v. 
Mercurio, 16 A.D. 1235. The evidence submitted is insufficient to 
meet this burden of proof. Accordingly, we conclude that re- 
spondent has not established any right to adjustments claimed 
other than those acknowledged by Lancaster totaling $2,941.85 
and that the total adjusted price was $34,504.55. 


The remaining question concerns the purchases of cucumbers 
by Lancaster from respondent. Lancaster alleged in the formal 
complaint that respondent paid $33,151.30 on such purchases. 
Actually no money changed hands. The amount of these pur- 
chases is for consideration only for purposes of a set-off against 
the amount due on respondent’s purchases from Lancaster. In 
his deposition Lancaster stated that he owed respondent 
$35,055.10. In contrast, respondent testified at the hearing that 
Lancaster purchased $35,643.85 worth of produce from him. This 
figure was taken from a detailed schedule prepared by respond- 
ent’s accountant. As previously noted, the schedule was attached 
to the investigation report and the answer. Its accuracy was 
never questioned. Accordingly, we conclude that Lancaster owed 
respondent $35,643.85 for produce purchased from respondent. 


We have already concluded that after adjustments respondent 
owed Lancaster $34,504.55 for produce purchased from Lancaster. 
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There is no dispute that respondent also owed $2,984.10 on their 
joint venture and $194.50 for use of Lancaster’s telephone, making 
a combined total of $37,683.15. Deducting from this amount the 
$35,643.85 owed by Lancaster to respondent, left a balance due 
and owing to Lancaster of $2,039.30. Respondent’s failure to pay 
such amount to complainant is in violation of section 2 of the act. 
Reparation in the amount of $2,039.30, with interest, should be 
awarded to complainant. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,039.30, with interest thereon 
at the rate of 8 percent per annum from August 1, 1970, until 
paid. 


Copies hereof shall be served upon the parties. 


(No. 14,638) 


ANNIE NEAL LANCASTER, Executrix of the Estate of Richard V. 
Lancaster v. RELAN PRODUCE FARMS. PACA Docket No. 
2-2248. Decided June 7, 1972. 


Delivered sale—Failure to establish breach of merchantability 


Where respondent failed to establish a consignment, failed to establish that 
shipment was not more than one day late, instead of two days as alleged, 
or that respondent received the wrong quantity or sizes, and where the 
Federal dump certificate was too remote to support a claim for damages, 
respondent is liable to complainant for the balance of the contract price. 


Complainant pro se. 
Charles B. W. Palmer, Amite, La., for respondent. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). Richard V. Lancaster filed a timely complaint for repara- 
tion of $421, which is alleged to be the balance of the purchase 
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price of cucumbers sold to and accepted by respondent in Sep- 
tember 1970. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon respondent and Richard V. Lancaster. A 
copy of the formal complaint was served upon respondent and he 
filed an answer and an amendment thereto denying liability. 


Since the amount claimed as damages in the formal complaint 
does not exceed $1,500, the shortened procedure provided in sec- 
tion 47.20 of the rules of practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are 
considered as evidence in the case, as is the Department’s report 
of investigation. Respondent filed a brief. Subsequently, on 
December 3, 1971, a motion was filed on behalf of Annie Neal 
Lancaster, stating that her husband, Richard V. Lancaster had 
died on November 2, 1971, and that she had been appointed ex- 
ecutrix of his estate on November 8, 1971. She requested her 
substitution as complainant in this proceeding. This motion was 
granted. 


FINDINGS OF FACT 


1. Complainant is Annie Neal Lancaster, the widow and exec- 
utrix of the estate of Richard V. Lancaster, who died November 2, 
1971. She was duly appointed and qualified as executrix on 
November 8, 1971. At the time of the transaction involved herein, 
Richard V. Lancaster was an individual, doing business as R. V. 
Lancaster and R. V. Lancaster & Co. at 1803 Shaw Avenue, 
Lumberton, North Carolina. 


2. Respondent is an individual, Charles Relan, doing business 
as Relan Produce Farms, whose address is Route 3, Box 50, 
Amite, Louisiana. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On September 23, 1970, in the course of interstate commerce, 
Richard V. Lancaster sold to respondent 300 114 bushel wire- 
bound crates of super select cucumbers at $4 per crate, delivered 
Amite, Louisiana. The contract was negotiated by Don J. Palermo 
of Don Zook Company, a brokerage firm located in Kansas City, 
Missouri. The broker issued a brokers standard memorandum of 
sale on September 24, 1970, correctly setting forth the agreed 
contract terms. 


4. On September 23, 1970, Richard V. Lancaster shipped a 
truckload of cucumbers from Swan Quarter, North Carolina, to 
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Amite, Louisiana. The load included the quantity of cucumbers 
for respondent. Lancaster instructed the truck driver to collect 
the freight charges of $1.05 per crate from respondent for his 
portion of the load. Lancaster sent respondent an invoice for 
$2.95 per crate, or a total of $885. 


5. The truck arrived at Amite on or about September 26, 1970, 
and 300 crates of super selects were unloaded and accepted by 
respondent. Subsequently, respondent sold 182 crates of super 
selects for $464. On October 26, 1970, a Federal inspection was 
made at respondent’s request of 158 114 bushel wirebound crates 
of cucumbers in respondent’s cold storage. The resulting dump 
certificate disclosed that 107 crates of super selects and 51 crates 
stamped small were 90 to 100 percent affected by Cottony Leak 
in advanced stages. 


6. On November 2, 1970, Lancaster wrote respondent for pay- 
ment of the invoice price of $885. On November 20, 1970, re- 
spondent sent Lancaster a check of $464, together with a copy of 
the dump certificate and respondent’s accounting. By agreement 
Lancaster accepted the check without prejudice to his claim for 


the balance. 


7. The formal complaint was filed June 14, 1971, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


In the formal complaint Richard V. Lancaster alleged that 
on September 23, 1970, he sold and shipped to respondent 300 
crates of super select cucumbers; that the cucumbers were ac- 
cepted on arrival by respondent in compliance with the contract; 
and that respondent has paid $464, leaving a balance due of 
$421. Respondent in his answer, as amended, alleged that the 
cucumbers were supposed to be shipped September 22 for de- 
livery on September 24, whereas they were shipped September 
23 and arrived September 26, or a delay of 48 hours. It is further 
alleged that the cucumbers on arrival showed a large percentage 
of decay and 57 crates contained small cucumbers, not super 
selects; that Sam Relan called Palermo concerning the condition 
of the cucumbers; and that Palermo subsequently told respondent, 
in effect, that Lancaster wanted respondent to handle the cucum- 
bers and that he was not to pay the freight charges and Lancaster 
would settle with the driver. Respondent further alleged that 
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the cucumbers were unloaded, and the saleable ones were. re- 
packed and sold for $464, which amount was paid to Lancaster. 


The main issue for consideration is respondent’s contention 
that he was authorized to handle the cucumbers for Lancaster. 
The burden of proving such contention by a preponderance of the 
evidence rests upon respondent. 


In support of his position, respondent submitted a photostatic 
copy of Lancaster’s delivery ticket, presumably received by re- 
spondent from the driver. It shows the quantity of “300” super 
select as crossed out and changed to 289 super select and 51 small 
size. The ticket also contains the notation “Cukes showing decay 
will handle as quoted on telephone conversation.” Respondent 
points to the fact that the ticket contains the driver’s signature 
as evidence that the shipment did not conform to the original 
terms of sale. However, Lancaster’s office copy of this ticket, 
attached to the forma] complaint, also contains the signature of 
the driver without the above mentioned changes. Since the tickets 
are carbon copies, it would appear obvious that the driver signed 
prior to leaving the shipping point. Respondent does not state 


who changed the quantity or wrote the notation on his copy. In 
this light the evidence is of little probative value. 


Respondent also submitted a letter, dated July 14, 1971, from 
Don Palermo to Sam Relan, an employee of respondent, indicating 
that Lancaster had told Palermo to tell respondent not to pay 
the freight and “to do the best you could with the cukes.” Even 
accepting this evidence as true, it has been held in numerous 
proceedings under the act that expresions such as “do the best 
you can” cannot be construed as an authorization to handle a 
shipment on consignment for the seller. Nick Kalender Farms v. 
Royal Palm, 25 A.D. 1171; Hearne v. Nelson, 25 A.D. 550. Ac- 
cordingly, it must be concluded that respondent has failed to 
establish the claimed consignment agreement. 


Since respondent accepted the cucumbers by unloading them 
and failed to prove the consignment, he became liable for the 
purchase price, less the damages resulting from any breach of 
contract by Lancaster. Respondent had the burden of proving 
a breach and damages by a preponderance of the evidence. 


The first breach claimed by respondent was that the contract 
called for shipment on September 22 and the truck was 48 hours 
late in arriving. The broker’s memorandum of sale shows the 
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date of shipment as September 23 and we conclude that this was 
the date agreed upon by the parties. Accepting respondent’s 
position that the transit time between the shipping point and 
Amite is two days, the shipment was not more than one day late. 
Although respondent states he lost some sales by reason of the 
delay, no evidence as to damages was submitted. 


Respondent next contends that Lancaster delivered 289 crates 
of super selects and 51 crates of small size, instead of 300 crates 
of super selects as contracted for. The only evidence supporting 
respondent’s contention consists of his statements and the Fed- 
eral dump certificate issued a month after arrival. It does not 
appear who unloaded the cucumbers intended for respondent out 
of the larger quantity in the truck. Respondent either unloaded 
or had some employee present to check what was being unloaded. 
We are of the opinion that respondent has failed to establish that 
he received the wrong quantity or sizes. 


The remaining breach claimed is that the cucumbers on arrival 
showed a large percentage of decay. In a delivered sale where 
no specific grade is specified there is an implied warranty that 
the produce on arrival will be merchantable. The only specific 
evidence bearing on respondent’s contention is the Federal dump 
certificate which is too remote in time to be supportive thereof. 


In view of the foregoing, there is due and owing to complainant, 
the balance of the purchase price, $421. The failure of respondent 
to pay this amount is in violation of section 2 of the act. Repara- 
tion should be awarded complainant in the amount of $421 with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $421, with interest thereon at 
the rate of 8 percent per annum from November 1, 1970, until 
paid. 


Copies of this order shall be served upon the parties. 
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(No. 14,639) 


BEST PAK POTATO Co., INC. v. THE HAMILTON COMPANY. PACA 
Docket No. 2-2369. Decided June 9, 1972. 


Reopening after default, granted 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), a default 
order was issued November 30, 1971, awarding reparation to 
complainant against respondent. On December 21, 1971, respond- 
ent filed, in effect, a motion to reopen the proceedig after default 
in the filing of an answer pursuant to section 47.25(e) of the 
rules of practice (7 CFR 47.25(e)), and the order of November 
30, 1971, was stayed pending the issuance of a further order in 
this proceeding. Respondent alleged that his failure to file a timely 
answer herein was due to his belief that the matter had been 


settled and the fact that he was away from his office during most 
of the time in question. A copy of respondent’s motion was served 
upon complainant. Complainant did not file a reply thereto. 


Upon consideration of the record herein, it is concluded that 
the motion to reopen was filed within a reasonable time under the 
circumstances and that good reason has been shown why the 
relief requested in the motion should be granted. Fred G. Hilvert 
Co., Inc. v. California Produce Exchange, Inc., 23 A.D. 1414 
(1964). Accordingly, respondent’s default in the filing of an 
answer in this proceeding is hereby set aside, the order of No- 
vember 30, 1971, is hereby vacated, and respondent has 10 days 
from the date of service of this order upon him within which to 
file an answer to the complaint. 
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(No. 14,640) 


MEYER TOMATOES v. TOMATOES, INC. PACA Docket No. 2-2271. 
Decided June 9, 1972. 


Second tender of payment accepted—Dismissal of complaint 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
interim order was issued April 12, 1972, wherein the proceeding 
was held in abeyance to enable respondent to pay complainant a 
sum which respondent had previously tendered to complainant. 
It appears that such payment has been made. Accordingly, the 
complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,641) 


In re R. BELSON COMPANY. PACA Docket No. 2-1773. Decided 
June 13, 1972. 


Purchaser—Third party—Joint venture agreement—Failure to pay— 
Obligation 


Where respondent, as a licensee, made all of the purchases of the 28 ship- 
ments from Southland that are involved in this proceeding, respondent 
is obligated to Southland for the purchase price of the 18 shipments for 
which respondent has failed to pay. Further, respondent, as a licensee, 
by failing to pay promptly and in full has violated § 2 of the Act. 
Since the license of the respondent terminated prior to the institution 
of this proceeding, the suspension or revocation thereof is not ordered 
herein. However, the facts and circumstances of such violations shall 
be published. 


John C. Banks, for complainant. 
Fred J. Hahn, Idaho Falls, Idaho, for respondent. 
John G. Liebert, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.) The complaint alleges that the respondent repeatedly and 
flagrantly violated section 2 of the act (7 U.S.C. 499b) by failing 
to make payment promptly and in full of the agreed purchase 
prices of 18 shipments of potatoes, purchased by respondent and 
shipped to its customers in interstate commerce. 


An oral hearing was held upon the complaint and answer in 
Idaho Falls, Idaho, before John G. Liebert, Hearing Examiner, 
United States Department of Agriculture. Complainant was rep- 
resented by John C. Banks, Esq., Regional Attorney, Office of the 
General Counsel, United States Department of Agriculture, and 
respondent by Fred J. Hahn, Esq., Holden, Holden, Kidwell, Hahn 
& Crapo, Attorneys, Idaho Falls, Idaho. Following the hearing, 
the parties filed briefs. Complainant’s reply brief withdraws the 
allegation of the complaint that the violations were “flagrant” 
leaving in the case the charge that the violations were “repeated.” 


The hearing examiner recommended in his report containing 


proposed findings of fact, etc., that the violations found were 
flagrant and repeated. Respondent filed exceptions to the report 
and requested oral argument thereon. After attempts to schedule 
oral argument were unsuccessful, respondent‘s counsel with- 
drew his request for oral argument in a telephone conversation 
with the Judicial Officer. 


We have carefully examined the entire record including re- 
spondent’s exceptions to the hearing examiner’s report and we 
conclude that, except for the finding that the violations were 
“flagrant” the recommended decision and order of the hearing 
examiner constitute the correct disposition of the case. Con- 
sequently, deleting the words “ ... and flagrant” on lines 1 and 2 
of page 20, the hearing examiner’s recommended decision and 
proposed order are adopted as the final decision and order herein 
effective July 1, 1972. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed on July 27, 1970, by the 
Director, Fruit and Vegetable Division, Consumer and Marketing 
Service, United States Department of Agriculture. The complaint 
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alleges that the respondent repeatedly and flagrantly violated 
section 2 of the Act (7 U.S.C. 499b) by failing to make payment 
promptly and in full of the agreed purchase prices of 18 ship- 
ments of potatoes, purchased by respondent and shipped to its 
customers in interstate commerce. 


Respondent’s answer, filed on September 24, 1970, after ex- 
tension of time had been granted, while admitting certain allega- 
tions in the complaint, in substance, denied that it was the pur- 
chaser of the potatoes involved and alleged that the orders for 
the shipments were placed by a third party. 


Oral hearing on the matter was held in Idaho Falls, Idaho, on 
February 3, 1971, before John G. Liebert, Hearing Examiner, 
United States Department of Agriculture. At this hearing, com- 
plainant was represented by John C. Banks, Esq., Regional At- 
torney, Office of the General Counsel, United States Department 
of Agriculture, Denver, Colorado, and Respondent was repre- 
sented by Fred J. Hahn, Esq., Holden, Holden, Kidwell, Hahn 
and Crapo, Attorneys, Idaho Falls, Idaho. 


PROPOSED FINDINGS OF FACT 


1. At the hearing the parties filed the following stipulations 
of facts and issues (Exhibit No. 1): 


AGREED FACTS 


“1. That R. Belson Company is an Idaho corporation and 
Robert Belson is the president thereof and owner of 98% 
of its capital stock. 


“2. That License No. 691005 was issued to R. Belson Com- 
pany on December 5, 1968, to operate under the Perishable 
Agricultural Commodities Act and the License terminated 
on December 5, 1969, as a result of a failure to renew. 


“3. That eighteen lots of potatoes, a perishable agricultural 
commodity, were purchased from Southland Produce Com- 
pany of Idaho Falls, Idaho, and that the seller shipped these 
potatoes by Union Pacific Railroad from Idaho in interstate 
commerce to persons or companies in Kansas City, Missouri, 
Topeka, Kansas, and Memphis, Tennessee, as follows: 
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Agreed 
Destina- Shipment Purchase 
Car tion Quantity Rec'd. Price 


PFE 13408 Mo. 1000 Pkgs. 3/17/69 $ 3,605.00 
PFE 9510 - 1000 Ctns. 3/18/69 3,846.88 
PFE 35151 7 500 Sks. 3/19/69 2,625.00 
SFRD 19300 800 Pkgs. 3/25/69 3,362.50 
PFE 47616 1000 Pkgs. 3/29/69 3,585.00 
PFE 13162 1000 Pkgs. 3/29/69 3,550.00 
PFE 2060 . 1000 Ctns. 3/31/69 3,875.00 
PFE 10321 . 1000 Pkgs. 3/31/69 3,585.00 
ART 29391 925 Pkgs. 4/ 1/69 3,705.00 
PFE 2520 500 Sks. 4/ 6/69 2,625.00 
PFE 47878 950 Pkgs. 4/ 8/69 3,557.50 
PFE 11016 1000 Pkgs. 4/ 8/69 3,505.00 
PFE 12783 1000 Pkgs. 4/ 9/69 3,315.00 
ART 26206 1000 Pkgs. 4/12/69 3,315.00 
PFE 11399 500 Sks. 4/ 9/69 2,662.50 
WHIX 70255 ™ 575 Pkgs. 4/15/69 2,831.25 
PFE 7245 Tenn. 1000 Pkgs. 4/16/69 3,725.00 
PFE 14947 s 1000 Pkgs. 4/17/69 3,625.00 


PHA AMR wor y 
S 


$60,900.63 


“4, That the agreed purchase price of the eighteen lots of 
potatoes totaled $60,900.63; that the potatoes were received 
at the said destinations and accepted without complaint; 
and that the agreed purchase price has not been paid to 
Southland Produce Company. 


“5. That the said eighteen lots of potatoes were invoiced 
to R. Belson Company by Southland Produce Company, and 
that R. Belson Company invoiced the potatoes to Gerber 
Potato Products, Inc., on a joint account basis and at the 
same f.o.b. cost as they were invoiced to it by Southland Pro- 
duce Company. 


“6. That on July 1, 1968, Gerber Potato Products, Inc., 
and R. Belson Company entered into a Joint Venture Agree- 
ment for the stated purpose of purchasing, packaging, and 
selling Idaho potatoes from July 1, 1968, to June 30, 1969, 
copy of which is attached. 


1. “JOINT VENTURE AGREEMENT 

“THIS JOINT VENTURE AGREEMENT, made his ist day of July, 1968, between 
GERBER POTATO PRODUCTS, INC., an [llinois corporation, which is qualified to 
do business as a foreign “corporation in the State of Idaho, and R. BELSON COMPANY, 
an Idaho corporation, hereinafter referred to respectively as GERBER and BELSON. 

“WHEREAS, GERBER is primarily a seller of Idaho (R) potatoes with its office 
in Chicago, Illinois and 
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ISSUES TO BE RESOLVED 


“1. Who placed the orders for and purchased the potatoes 
from Southland Produce Company and what was the effect 
of the Joint Venture Agreement? 


“2. Whether the respondent has committed acts which con- 
stitute flagrant and repeated violations of the Perishable 
Agricultural Commodities Act (7 U.S.C. 499b). 


“3. By notice in writing on March 5, 1970, the respondent 
R. Belson Company was afforded an opportunity to demon- 
strate or achieve compliance with all lawful requirements of 
the Act relating to the matters set forth in the complaint, 
but there is an issue as to whether the respondent has dem- 
onstrated or achieved such compliance.” 


“WHEREAS, BELSON is primarily a purchaser and seller of Idaho (R) potatoes 
with its office in Idaho Falls, Idaho; and 

“WHEREAS, BELSON and GERBER feel it would be in their mutual best interests 
to form a Joint Venture for the purpose of packaging and selling Idaho (R) potatoes 
which shall be referred to as ‘the venture.’ 

“NOW, THEREFORE, in consideration of the premises it is hereby agreed as follows: 

“1. Purpose. The parties hereto are entering into the venture for the purpose of 
purchasing Idaho (R) potatoes during the regular seasons, operating facilities for 
packaging said potatoes, procuring orders for said potatoes, and moving the potatoes 
to users. 

“2. Duties To Be Performed By Belson. BELSON will (a) lease facilities for the 
purpose of packaging Idaho (R) potatoes, (b) purchase Idaho (R) potatoes from growers 
and/or other sources, (c) package the potatoes within this facility, (d) secure orders, 
for the sale of the potatoes, only on behalf of the venture, and (e) move the processed 
potatoes to users at the fair market price. 

“3. Duties To Be Performed By Gerber. The primary duties of GERBER will be to 
secure orders for the sale of potatoes owned or to be owned by the venture. No sales 
will be made below fair market price or at a price that will create a loss to the 
venture (by GERBER or BELSON) for any reason without the mutual consent of 
both parties. 

“4. Belson’s Ownership of Crest. It is understood by GERBER that BELSON owns 
an interest in a sales agency known as CREST PRODUCE CO. (Crest), GERBER 
agrees that BELSON can fill the orders solicited by Crest at the fair market price at 
the facilities of the venture if GERBER or BELSON do not have orders sufficient to 
utilize the facilities of the venture and/or BELSON is unable to make sales directly 
at a more beneficial price to the venture. Crest’s orders will only be filled at the 
facilities of the venture if to do so would benefit the venture by eliminating or mini- 
mizing losses. GERBER, however, is not to be responsible for containers purchased 
on behalf of Crest or for expenses incurred necessary to the operation of Crest. 

“5. Priority of Orders. All orders secured by GERBER are to be filled by BELSON 
ahead of any other orders and GERBER will be given first consideration as to filling 
of these orders at the facilities operated by the venture to the extent possible. If the 
orders placed by GERBER cannot be filled at the facilities of the venture, BELSON 
will, on behalf of the venture, fill these orders elsewhere. 

“6. Sharing of Profits. The pre-tax profits and losses (both referred to herein as 
profits) of the venture as further defined herein shall be shared on an equal basis 
by BELSON and GERBER. In determining their profit, BELSON and GERBER shall 
each compute their profit based on usual and consistent accounting procedures. 

“In arriving at profits, BELSON and GERBER shall each deduct only expenses that 
are ordinary and necessary in their respective businesses. It is agreed that GERBER 





Inre BELSON COMPANY 813 
Cite as 31 A.D. 808 


2. The joint-venture, referred to in Finding 1 and described 
in Footnote 1, was not licensed as a separate busines entity to 
engage in business under the Perishable Agricultural Commodi- 
ties Act. The agreement was a private joint-venture and profit 
sharing agreement between the two corporations. It was not 
announced to the trade, nor was it published in any manner. 
There is no evidence that the authorities responsible for the 
granting of licenses under the act within the United States De- 
partment of Agriculture were in any manner notified of this 
joint-venture or its proposed method of operation by the parties. 


3. Sometime prior to the middle of February, Mr. Robert Bel- 
son, President of respondent company, met with Mr. Bill Davis, 
Manager of Southland Produce Company, Idaho Falls, Idaho, to 


will deduct a salary of $1,500.00 per month for the services of Kent Gerber and 
BELSON will deduct a salary of $1,500.00 per month for Robert Belson and $850.00 
per month for Ronald Belson. Both parties agree that they will obtain the consent 
of the other prior to making any major expenditures. 

“Current balance sheets of GERBER and BELSON are attached as Exhibits A and 
B. GERBER realizes BELSON has leased all of its facilities and equipment for which 
a rental expense will be incurred and BELSON realizes that GERBER will incur 
certain interest expenses for monies expended in the ordinary course of the business 
of the venture. 

“If GERBER or BELSON uses its facilities for business transactions other than 
those involved in this venture, the profits or losses from these undertakings shall 
not be part of the venture and the profits or losses from the non-venture activities 
shall belong solely to BELSON or GERBER. Any expenses directly connected with 
& non-venture activity shall be deducted only from non-venture income and any 
expenses directly connected with venture activity shall be deducted only from venture 
income. In addition to these expenses related solely to venture and non-venture 
income, there shall be charged against the ventur and non-venture income a pro rata 
portion of the general expenses incurred by each party which expenses will be determined 
by computing the ratio between venture and non-venture income and charging the 
venture and non-venture income by the respectively computed amounts. 

“For example, assuming one party has venture gross income of $100,000.00 and non- 
venture gross income of $10,000.00, and such party has $20,000.00 of expenses directly 
related to venture income, $3,000.00 of expenses directly related to non-venture income, 
and $60,000.00 of expenses that are considered general operating expenses (including 
but not limited to rent, salary, utilities), the venture and non-venture income of such 
party would be computed as follows : 

Venture Non-Venture 
Gross Income $100,000 $10,000 
Direct Expenses $ 20,000 $ 3,000 
Other Expenses 1 $ 54,000 $ 6,000 


Pre-Tax Profit $ 26,000 $ 1,000 
1 $10,000 , — = 
$100,000 
—10% 10X x $60,000 — $6,000 
“If the parties eannot agree on a proper allocation of expenses, they shall mutually 


agree upon and retain a certified public accountant who shall be given the authority 
to settle any disputes that may arise and the cost of such accountant shall be divided 
equally by the parties. . 

“In addition to neither party incurring any expenses other than those in the ordinary 
course of business without the permission of the other, no expenditure in excess of 
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arrange for purchases of potatoes. During this discussion Belson 
advised Davis that respondent had made a joint-venture agree- 
ment with Gerber Potato Products, Inc. Davis, who had previous 
business relations with Kent Gerber, President of Gerber Potato 
Products, Inc., advised Belson that he would not do business with 
Kent Gerber’s corporation because Kent Gerber was known to 
be a bad credit risk. Arrangements were made between Davis 
and Belson whereby Southland Produce Company would fill orders 
placed by respondent, or authorized by it, and that respondent 
would be responsible for payment of shipments made. Robert 
Belson personally guaranteed payment for such shipments made 
on orders entered by respondent corporation pursuant to this 
arrangement with Davis. The evidence is clear that the under- 
standing was that Southland would do business with respondent 


$1,000.00 shall be made without the permission of both parties and no capital ex- 
penditures shall be made without the consent of both parties. 

“If BELSON purchases potatoes from outside facilities for customers other than 
GERBER, the venture is to include in its income the profits realized from such purchase 
or sale. 

“7. Billing Invoice Sales and Operational Criteria. GERBER is to be billed at cost 
or the fair market price for orders placed with BELSON. GERBER will invoice its 
customers and BELSON will invoice sales to parties other than GERBER, including 
processed grade, directly. 

“Both GERBER and BELSON are to sell only to parties who are financially respons- 
ible for normal credit services and knowledge, and BELSON will secure the venture 
for any obligation of Crest. P 

“8. Guarantees by Robert Belson and Howard Weiss. BELSON will be provided with 
a personal guarantee executed by Howard Weiss to secure the sales of potatoes by 
BELSON to GERBER, said guarantee running to the end of the 1968-1969 season. 
Mr. Weiss and Mr. Belson are to forward to a bank specified by BELSON their financial 
statement for the purpose of establishing a line of credit for the joint venture. Mr. 
Belson and Mr. Weiss agree that they will jointly guarantee “loans made by the venture 
which loans are to be used for the purchase of potatoes or for normal operating ex- 
penses of the venture. If loans are made for the purchase of potatoes, Mr. Belson will 
undertake to make himself and Mr. Weiss secure for the guarantees extended and to 
the extent possible, Mr. Belson and Mr. Weiss will have a lien against potatoes purchased 
by monies they have guaranteed. Mr. Belson will arrange for the execution of docu- 
ments necessary to secure himself and Mr. Weiss for these purposes. Mr. Belson and 
Mr. Weiss shall jointly determine whether they must co-sign on all notes. Mr. Weiss 
is to be advised of the amount and the purpose of each borrowing he is to guarantée 
before same is done. Repayment of loans secured by Mr. Belson and Mr. Weiss is to 
be made as soon as possible and before distributions are made to BELSON or GERBER. 

“9. Statements. Operational statements of both GHRBER and BELSON are to be 
submitted to each other on a monthly basis within fifteen (15) days after the end of 
each month. This venture shall operate on a fiscal year beginning July 1 and ending 
June 30. The year-end financial statement of each party shall be submitted to the 
other within ninety (90) days after the end of the fiscal year. All year-end statements 
shall be prepared by a certified public accountant. Each statement. shall differentiate 
between venture and non-venture income and expense. 

“If there is any disagreement between the parties or to the profit and loss statement 
submitted by the other, written notice of such disagreement shall be submitted within 
twenty (20) days thereafter and if satisfactory disposition of any problem is not made 
within twenty (20) days thereafter, an independent certified public accountant agreed 
upon by both parties shall be retained to settle such dispute. 
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only and not with Gerber Potato Products, Inc., or the joint- 
venture. 


4. Commencing with a shipment received on February 21, 
1969, and pursuant to the foregoing arrangement, Southland 
shipped to Gerber Potato Products, Inc., 26 shipments of potatoes. 
The last of these shipments was made on April 11, 1969. Orders 
for these shipments and directions for shipment were at first 
received directly and only from Mr. Robert Belson, President of 
respondent company, however, some of the last shipments were 
ordered directly by Mr. Kent Gerber, President of Gerber Potato 
Products, Inc. The evidence is clear that Belson knew that Gerber 
was placing these orders and advised Davis that this was ap- 
proved by him. In all cases, the invoicing for the shipments fol- 
lowed the same procedure. Invoices and copies of the bills of 
lading were sent to respondent either on day of shipment or the 
following day. Respondent paid for the first eight shipments, but 
has not paid for the last 18 shipments. Respondent’s last payment 
to Southland was made on April 24, 1969. The last 18 unpaid 


“If one party owes money to the other at the end of the venture’s fiscal year, payment 
of the amount due shall be made within ten (10) days after the parties have agreed 
upon the total profit or loss of “the venture. If the parties agree to accumulate any 
of the profits of the venture, a venture account shall be established for such purpose. 

“Copies of all invoices covering all sales for the benefit of the joint venture are 
to be submitted on a weekly basis, these copies indicating amount of profit realized. 

“10. Term. The joint venture is to run from July 1, 1968 to June 30, 1969, and 
neither party is to enter into a similar venture during this period. If this venture 
arrangement proves satisfactory at the end of the period of said venture, it shall 
be continued on a similar basis. Neither party will enter into a similar arrangement 
with any other party if the other party to this Agreement is willing to continue this 
venture or a similar arrangement. 

“11. Miscellaneous. (a) Neither party is responsible for indebtedness, expenses or 
losses of the other party incurred prior to this venture, and all legal fees expended 
in establishing the venture will be shared equally. 

“(b) It is undrstood by BELSON that GERBER has accounts receivables from cus- 
tomers due to previous sales, promotions, etc., which are to be realized through future 
markups on sales. BELSON shall be advised when and before same is done and markup 
is to be above what package would normally be sold for. BELSON has also been 
advised that GERBER owes SO. FRESH PRODUCE CO. 5,000 pounds of Idaho (R) 
potatoes due to charity contributions and GERBER is to stand cost and loss of same. 

“(ce) This Agreement shall be binding upon the parties hereto and legal representa- 
tives, successors and assigns. 

“(a) No capital shall be contributed to the venture without the approval of both 
parties. 

“(e) Bach party shall carry sufficient insurance to cover its Habilities and protect 
both parties against all risks and hazards that can be reasonably anticipated. 

“(f) Bach party shall have the right to examine the books and records of the other 
at all reasonable times. 

“(g) The venture shall be terminated by the bankruptcy, insolvency, assignment for 
benefit of creditor or similar acfion of either party. 

“(h) Neither party shall have the right to assign their right and obligations under 
this Agreement. 
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shipments commenced with a shipment on March 12, 1969, and 
ended with a shipment on April 11, 1969. 


5. During the period between January and August 1969, Mr. 
Robert Bishop was Sales Manager for Southland. He testified 
that he personally had received orders and instructions from 
Robert Belson in connection with some of the eighteen shipments 
during March and April refered to. He further testified that he 
would not have filled orders for Kent Gerber or Gerber Potato 
Products, Inc., during this period. Sometime subsequent to April 
11, 1969, Bishop was instructed by Davis to do business with 
Gerber Potato Products, Inc., directly. He did this in compliance 
with his instructions. 


6. Sometime during the middle of February 1969, Davis and 
Kent Gerber had some discussisons about doing business. Some- 
time in the early part of April 1969, Davis met with Mr. Howard 
Weiss in Chicago. Wiess was known to be, or disclosed himself 
to be, a principal stockholder in Gerber Potato Products, Inc. 
As a result of discussions at this meeting, Davis entered into a 
written arrangement with Gerber Potato Products, Inc., whereby, 
on Weiss’s personal guarantee of payment, Southland would do 


“(i) All notices required or submitted hereunder shall be given by United States 
certified mail, postage prepaid to: : 

Gerber Potato Products 

209 South La Salle Street 

Chicago, Illinois 


R. Belson Company, Inc. 
P. O. Box 3 
Idaho Falls, Idaho 


“(j) Neither party nor Kent Gerber, Robert Belson or Ronald Belson, individually. 
shall perform services in regard to Idaho (R) potatoes during the regular season 
similar to those performed for the venture, with any other person or corporation, nor 
shall any of the above perform auy services or receive any income from another fall 
potato crop unless mutually agreed. 

“(k) No party shall bind the venture without the written permission of the other. 

“IN WITNESS WHEREOF, the parties hereto have executed this Agreement. 

GERBER POTATO PRODUCTS, INC. 
By 
Kent Gureer, President 
R. BELSON AND COMPANY 
By 
Ropert Be.son, President 
APPROVED : 
Robert Belson 
Howard Weiss 
Kent Gerber 
Ronald Belson 
(CERTIFIED TRUE COPY) 













ocean a.’ 


lly. 
SOD 
nor 
fall 















In re BELSON COMPANY 
Cite as 31 A.D. 808 





817 


business directly with that corporation after April 16, 1969. This 
was done. 


7. Sometime in April 1969, Robert Belson and Kent Gerber 
agreed to dissolve the joint-venture arrangement between re- 
spondent corporation and Gerber Potato Products, Inc., effective 
April 15, 1969. Thereafter, all business between Southland and 
Gerber Potato Products, Inc., was done pursuant to the agreement 
referred to in Finding No. 6. Respondent did no further busi- 
ness with Southland after the shipment of April 11, 1969. Robert 
Belson subsequent to this shipment advised Davis of the termina- 
tion of his corporation’s joint-venture relationship with Gerber 
Potato Products, Inc. 


8. In practice, when respondent received an invoice from 
Southland it would in turn send its own invoice to Gerber Potato 
Products, Inc. Apparently, the only money which respondent 
used to pay invoices issued to it by Southland for shipments was 
that which it received from Gerber Potato Products, Inc., from 
the proceeds of sales made by it. These proceeds from sales were 
used indiscriminately by both corporations to pay all current 
accounts. No funds were segregated to pay shippers for particu- 
lar cars. Some funds were turned over to respondent by Gerber 
Potato Products, Inc., which respondent used to pay for all of 
the first 8 shipments from Southland and some additional funds 
were received by respondent from Gerber Potato Products, Inc., 
to pay for a portion of the amounts due on invoices from respond- 
ent for the remaining eighten shipments made by Southland prior 
to April 11, 1969. Payments to respondent were in the form of 
checks from Gerber Potato Products, Inc., to respondent. The 
funds represented by these latter payments relating to invoices 
for the eighteen shipments were used by respondent to pay other 
current accounts, not Southland. Respondent’s books show that 


2. During the period involved in this proceeding Gerber Potato Products, Inc., held 
a license under the Perishable Agricultural Commodities Act. This license expired 
on October 3, 1969, and was not renewed. In a disciplinary proceeding under the act, 
Gerber Potato Products, Inc., consented to the entry of an order by the Judicial Officer 
of the United States Department of Agriculture finding it guilty of repeated and 
flagrant violations of section 2 of the Act (7 U.S.C. 499b) in failing to account and 
make full payment of the net proceeds realized and due a shipper in a consignment 
transaction; in failing to account and make full payment of the net proceeds due a 
shipper in joint account transactions ; and, in failing to make full payment of the agreed 
purchase prices due sellers in purchase transactions for perishable agricultural com- 
modities received in interstate commerce. Some of the findings of fact in this proceed- 
ing are based on failures to pay Southland for shipments in June 1969, and transactions 
with respondent during the period between December 10, 1968 through April 11, 1969. 
(see 29 A.D. 1207). 
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it carried obligations to Southland as accounts payable. They also 
show that the invoices to Gerber Potato Products, Inc., were 
carried as accounts receivable. 


9. At the time of the termination of the joint-venture agree- 
ment, Gerber Potato Products, Inc., owed respondent between 
twenty-six and twenty-seven thousand dollars on its invoices for 
shipments. At this time respondent owed Southland $60,900.63 
for the eighteen shipments of potatoes which it had invoiced to 
respondent and shipped to Gerber Potato Products, Inc., prior 
to April 15, 1969. None of this $60,900.63 has been paid to South- 
land by respondent. 


PROPOSED CONCLUSIONS 


The Perishable Agricultural Commodities Act provides in 
pertinent part that: 


“. . . no person shall at any time carry on the business of 
a commission merchant, dealer, or broker without a license 
valid and effective at such time. Any person who violates 
any provisions of this subsection shall be liable to a penalty 
of not more than $500 for each offense and not more than 
$25 for each day it continues, ” (7 U.S.C. 499c(a) ). 


Also, the Act defines the term “person” as including “individuals, 
partnerships, corporations, and associations.” (7 U.S.C. 499a). 


During the period February through April 1969, respondent 
held a valid license to do business under the Act. During this 
period respondent was a partner with Gerber Potato Products, 
Inc., in a private joint-venture agreement. Gerber Potato Prod- 
ucts, Inc., during this period was also a licensee under the Act. 
The joint-venture, or partnership, did not hold a license to do 
business under the Act, nor was there ever an application made 
by either respondent or Gerber Potato Products, Inc., for the 
issuance of a license so that the partnership could legally do 
business in its own name. Thus it is clear that, if the joint- 
venture was to be effective, its operations had to be carried out 
by the individual partners in their own name for the benefit of 
the joint-venture. Examination of the joint-venture agreement 
(Footnote 1) discloses that this was the intention of the parties, 
because the joint-venture was not an entity under the Act, i.e., 
did not hold a license. In the instant circumstances it could not 
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legally do business with Southland. Both parties to the joint- 
venture obviously knew this. 


The evidence is clear that prior to April 15, 1969, Southland 
would not do business with Gerber Potato Products, Inc., but 
through Davis, its General Manager, it did agree to do business 
with respondent on Robert Belson’s personal guarantee of pay- 
ment. Thus for the shipments from Southland which were 
ordered by Belson, or approved by him, the respondent was the 
primary obligee. All of bookkeeping, invoicing, mode of payment, 
etc., support this conclusion. Moreover, all of the shipments 
prior to April 15, 1969, were handled in the same manner with- 
out any different instructions to Southland from respondent 
which would change the arrangement made with Davis. It was 
only after termination of the joint-venture on April 15, 1969, 
that respondent notified Southland of a change of relationships 
as established in its original agreement with Davis. 


Whatever the private relationships between respondent and 
third parties with respect to profit sharing, etc., the fact is in- 
escapable that, as a licensee under the Act, respondent used its 


license for the purpose of doing business with Southland. It neld 
itself out to be the person doing business and responsible to the 
shipper for all of the transactions conducted under its license. 
As such licensee, it is found and concluded that respondent made 
all of the purchases of the 28 shipments from Southland referred 
to herein and is obligated to Southland for the 18 unpaid ship- 
ments which it has failed to pay. 


It is further concluded that respondent’s failures as a licensee 
to pay promptly and in full for numerous shipments of a perish- 
able agricultural commodity purchased in interstate commerce, 
as set forth in Finding of Fact 9, constitute repeated and flagrant 
violations of section 2 of the act. (7 U.S.C. 499b(4))? See, 
e.g., In re Louis Zwick and Son, 25 A.D. 90, 257 (1966), aff’d 
373 F.2d 110 (2d Cir. 1967), cert. denied 389 U.S. 835 (1967; 
In re Silverstreak Distributors, Inc., 27 A.D. 1320 (1968). As 
respondent’s license terminated prior to the institution of this 


8. In pertinent part section 499b(4) provides that: 

“It shall be unlawful in or in connection with any transaction in interstate or 
foreign commerce . . 

(4) For any commission merchant, dealer, or broker to fail or refuse truly 
and correctly to account and make full payment promptly in respect of any transaction 
in any such commodity to the person with whom such transaction is had; or to fail, 
without reasonable cause, to perform any specification or duty, express or implied, 
arising out of any undertaking in connection with any such transaction; 
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proceeding, the suspension or revocation thereof was not re- 
quested by complainant and should not be ordered herein. How- 
ever, the facts and circumstances of the violations found herein 
should be published pursuant to section 8(a) of the act (7 U.S.C. 
499h(a). Cf., In re Southern Garden, Inc., 29 A.D. 987 (1970) ; 
In re Kelly & Weatherington, Inc., 23 A.D. 715 (1964); In re 
William Stuart Higgason, d/b/a Bill Higgason, 23 A.D. 1426 
(1964). 


PROPOSED ORDER 


Effective on the 11th day after the date hereof, the facts and 
circumstances herein shall be published. 


Copies hereof shall be served upon the parties. 


(No. 14,642) 


BIEDERMAN & GERSHON FRUIT & PRODUCE Co. v. LUST FARMS, INC. 
PACA Docket No. 2-1834. Decided June 15, 1972. 


Prior order amended as to statement in Conclusions 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER ON RECONSIDERATION and AMENDMENT OF PRIOR 
ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on May 5, 1972, awarding reparation to com- 
plainant against respondent in the sum of $1,682.88, with interest. 
The order recognized the fact that complainant had proved dam- 
ages of $1,701.25 in connection with the transaction which was 
the basis of this action, but observed that “Complainant . . . has 
expressly restricted its claim for damages to $1,682.88, so that 
an award herein will likewise be restricted to that figure.” 


In a petition filed on May 11, 1972, complainant pointed out 
that its complaint had been amended prior to the case going to 
oral hearing, with the claim for damages being increased to 
$2,081.25. A copy of the petition was then served upon respondent. 


Prior to the receipt from respondent of any reply to the peti- 
tion, complainant informed the Department that respondent had 
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paid the amount awarded in our order of May 5, 1972, with in- 
terest. Complainant requested that its petition for reconsideration 
of the order of May 5 be dismissed, but that the order of May 5 
be amended by striking the last line of our conclusions, which are 
set forth in quotes in the first paragraph of this order. 


Complainant’s petition should be and hereby is dismissed. In 
addition, the order of May 5, 1972, should be and hereby is 
amended, by striking the last sentence in the conclusions of the 
order of May 5, 1972. 


Copies of this order shall be served upon the parties. 


(No. 14,643) 


ARTHUR B. SCHOLL, d/b/a SCHOLL BROTHERS v. THOMAS H. 
McCLoup. PACA Docket No. 2-2069. Decided June 21, 1972. 


Stay order vacated—Petition for reconsideration not filed 


Decision by Thomas J. Flavin, Judicial Officer. 


ORDER VACATING STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on February 8, 1972, awarding reparation to 
complainant against respondent. Pursuant to respondent’s re- 
quest an order was issued on March 3, 1972, staying the order 
of February 8, 1972, and giving respondent until April 4, 1972, 
in which to file a petition for reconsideration. On April 19, 1972, 
respondent’s time for filing a petition for reconsideration was 
extended to May 19, 1972. 


Since granting respondent additional time to file a petition for 
reconsideration, we have heard nothing further from respondent. 
The expected petition for reconsideration has not been filed. 


The stay order of March 3, 1972, is hereby vacated. The repa- 
ration awarded in the order of February 3, 1972, shall be paid 
within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 
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(No. 14,644) 


CHIQUITA BRANDS, INC. v. SAM PERCONTE & SONS, INC. PACA 
Docket No. 2-2561. Decided June 23, 1972. 


Order denying motion to reopen after default 


Where there has been ample time for negotiating a settlement with the com- 
plainant, and respondent’s motion deals principally with attempts to 
negotiate a settlement, and reopening the proceeding now for the filing 
of an answer would further delay the proceeding, the motion to reopen 
is denied. 


Decision by Thomas J. Flavin, Judicial Officer. 


A default order was entered on May 26, 1972, in this repara- 
tion proceeding under the Perishable Agricultural Commodities 
Act, 1930, as amended (7 U.S.C. 499a et seq.), in the amount of 
$37,649.20 with interest from December 1, 1971. On June 15, 
1972, respondent through counsel filed a motion to reopen after 
default. 


The principal allegations of the motion deal with attempts to 


negotiate a settlement with complainant. We see no point to 
reopening the proceeding now for the filing of an answer to delay 
the proceeding further when there has been ample time for nego- 
tiating a settlement. The motion to reopen is denied and the re- 
spondent shall pay the reparation awarded in our order of May 26, 
1972, within 30 days of the date of this order. 


(No. 14,645) 


STERN PRODUCE PACKERS, INC. v. NIAGARA FRONTIER SERVICES, 
Inc. PACA Docket No. 2-2360. Decided June 23, 1972. 


Grade—Resale—Damages—Burden of proof—Dismissal 


Where complainant failed to prove that respondent’s rejection of the lettuce 
involved herein was without reasonable cause, damages claimed by 
complainant may not be awarded, and the complaint is dismissed. 


Philip L. Lipman, Vineland, New Jersey, for complainant. 
Robert J. Castellani, Buffalo, N. Y., for respondent. 
James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $1,455.00, which is 
alleged to be the balance of the purchase price of 800 cartons of 
iceberg lettuce sold and delivered to respondent on or about June 
16, 1971. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 


Since the amount claimed as damages does not exceed $1,500, 
the shortened procedure provided in section 47.20 of the rules of 
practice (7 CFR 47.20) is applicable. Under this procedure the 
verified pleadings of the parties are considered a part of the evi- 
dence in the case, as is the Department’s report of investigation. 
Complainant did not file an opening statement. Respondent filed 
an answering statement. Complainant did not file a statement in 
reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complaiant is a corporation, Stern Produce Packers, Inc., 
whose address is 4 South State Street, Vineland, New Jersey. 


2. Respondent is a corporation, Niagara Frontier Services, Inc., 
whose address is 60 Dingens Street, Buffalo, New York. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


3. On June 16, 1971, in the course of interstate commerce, com- 
plainant’s president, Oswald Stern, engaged in a telephone nego- 
tiation with respondent’s produce buyer, Irving Cooper, concern- 
ing the sale by complainant to respondent of a truckload of lettuce. 
Subsequently, the same day, complainant shipped 800 cartons of 
iceberg lettuce from New Jersey to respondent in Buffalo, New 
York. Complainant sent respondent an invoice dated June 16, 
1971, in the amount of $3,280.00 delivered. 


4. On June 17, 1971, the commodity arrived at Buffalo, New 
York, its point of destination. Respondent requested a Federal 
inspection of the commodity which was made the day of arrival. 
The inspection certificate reads in part as follows: 
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“Condition of pack: Tight, in layers. 
“Temperature of product: Doorway: Top 37°F., bottom 38°F. 


“Size: Irregular sizing in most cartons, 
some fairly uniform. 


“Quality: Clean, mostly fairly well, some 
closely trimmed, good green color. 
Average 70% hard or firm, 27% 
fairly firm. Grade defects in most 
samples ranges from 2 to 6 heads 
per carton, some none, average 11%, 
including 3% soft heads, remainder 
poorly trimmed heads. 


“Condition: Fresh and crisp. No decay.” 


5. On June 17, 1971, respondent rejected the shipment to com- 
plainant. Following respondent’s rejection, complainant had the 
lettuce resold and it realized the sum of $1,825.00. 


6. The formal complaint was filed on September 14, 1971, which 
was within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


Complainant alleged in the formal complaint that on or about 
June 16, 1971, it entered into an oral contract with respondent 
for 800 cartons of iceberg lettuce, weighing between 40 and 50 
pounds, at a total purchase price of $3,280.00 with no agreement 
as to grade. Complainant further alleged that lettuce meeting the 
terms of sale were shipped to respondent and that respondent 
rejected the lettuce on arrival because it failed to grade U. S. 
No. 1; and that such rejection was without reasonable cause in 
violation of section 2 of the act. Complainant finally alleged that 
it had the lettuce resold for $1,825 which resulted in a loss to it 
of $1,455. 


In its answer, respondent alleged that the contract was for 800 
cartons of U. S. No. 1 iceberg lettuce weighing 50 pounds each 
and that the lettuce was rejected on arrival because it failed to 
grade U. S. No. 1 and did not meet contract requirements as to 
weight. Respondent attached to its answer an affidavit by Irving 
Cooper which supported the allegations of the answer in all 
respects. 
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Complainant had the burden of proving by a preponderance of 
the evidence the allegations of the complaint, including the con- 
tract terms and complainant’s compliance therewith. On the basis 
of evidence in the record, it is our conclusion that complainant 
has failed to sustain this burden. 


Under the circumstance, we are unable to conclude that re- 
spondent’s rejection was without reasonable cause in violation of 
section 2 of the act. Accordingly, the complaint should be 
dismissed. 


ORDER 
The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 14,646) 


In re EASTERN POTATO DEALERS OF MAINE, INC. PACA Docket 
No. 2-2497. Decided June 26, 1972. 


Misrepresentation of grade 


Where respondent misrepresented the grade or quality of the potatoes as 
alleged in the complaint herein, respondent is ordered to cease and desist 
from such misrepresentation, and respondent’s license is suspended for 
a period of 45 days. 


Howard A. Pulsifer, for complainant. 
Walter B. Sage, Fort Fairfield, Maine, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
instituted by a complaint filed on March 16, 1972, by the Director, 
Fruit and Vegetable Division, Consumer and Marketing Service, 
now Agricultural Marketing Service, United States Department 
of Agriculture. It is alleged in the complaint that respondent 
misrepresented by mark, stencil, label, statement or deed, the 
grade or quality of eight lots of potatoes shipped and sold or 
offered to be sold in interstate or foreign commerce. 
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A copy of the complaint was served upon respondent on March 
17, 1972. Respondent filed an answer on June 9, 1972, in which 
he admitted the allegations of paragraphs 1, 2 and 5, neither 
admitted nor denied the allegations of paragraphs 3 and 4 of the 
complaint, admitted the jurisdiction of the Secretary, waived the 
provisions of Section 10 of the Act with respect to ten days notice 
before an order may take effect, waived the preparation of a 
Hearing Examiner’s report and oral argument, and consented to 
the issuance of an order, with findings of fact based on the allega- 
tions of the complaint, finding that respondent has committed 
flagrant and repeated violations of the Perishable Agricultural 
Commodities Act, 1930, as amended, and suspending respondent’s 
license for a period of 45 days. Complainant has consented to and 
recommended such an order. 


FINDINGS OF FACT 


1. Respondent, Eastern Potato Dealers of Maine, Inc., is a New 


York corporation whose addres is, P. O. Box 485, Aquebogue, New 
York, 11931. 


2. Pursuant to the licensing provisions of the Act, license num- 
ber 671506 was issued to respondent on February 27, 1967. This 
license has been renewed annually, presently is in effect, and next 
is subject to renewal on or before February 27, 1973. 


38. During the period of May 1967 through May 1971, respond- 
ent misrepresented by mark, stencil, label, statement or deed, the 
grade and quality of eight lots of potatoes shipped and sold or 
offered to be sold in interstate or foreign commerce, in that the 
sacks containing the potatoes were marked “U.S. No. 1” when, in 
fact, said potatoes at the time of shipment or sale by respondent 
in interstate or foreign commerce, failed to meet the requirements 
for U.S. No. 1 grade, as provided in the United States Standards 
for Potatoes (7 CFR 51.1540 et seq.). 


CONCLUSIONS 


The acts of Respondent in selling and/or shipping in interstate 
commerce the eight lots of misbranded potatoes, as set forth in 
paragraph 3 of the Complaint, constitute willful, flagrant, and 
repeated violations of Section 2(5) of the Act (7 U.S.C. 499b(5) ). 


Respondent has consented to the issuance of an order suspend- 
ing its license for 45 days with findings of fact based on the alle- 
gations of the complaint. Complainant has consented to and 
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recommended the issuance of such an Order, with August 1, 1972, 
the effective date of the suspension. An Order to that effect 
should be issued. 








ORDER 


The acts and circumstances set forth above, and this decision, 
shall be published. 


Respondent’s license is suspended for a period of 45 days com- 
mencing August 1, 1972. Copies of this Order shall be served 
upon the parties. 




















(No. 14,647) 


DAN STOREY, INC. v. ODESSA SPECIALTY Foops, INC. a/t/a GIOIA 
SPECIALTY Foops. PACA Docket No. 2-2588. Desided June 
27, 1972. 


Order amending prior order—Amount awarded in prior order was 
incorrect 






Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a 
default order was issued on June 1, 1972, awarding reparation 
to complainant against respondent in the sum of $346.30. Subse- 
quent to the issuance of this order, it was discovered that the 
amount awarded as reparation therein was incorrect, and that the 
reparation awarded should have been $866.30. 


Accordingly, the order of June 1, 1972, is hereby amended to 
provide for the payment by respondent to complainant of a total 
reparation award of $866.30, with interest thereon at the rate of 
8 percent per annum from September 1, 1971, until paid. The 
order of June 1, 1972, is further amended to provide that the 
reparation awarded therein shall be paid within 30 days from the 
date of this order. 


Copies of this order shall be served upon the parties. 
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(No. 14,648) 






DIMARE BROTHERS, INC., OF CALIFORNIA v. ABOOD DISTRIBUTORS 
CORPORATION. PACA Docket No. 2-2260. Decided June 27, 
1972. 







Claimed adjustment—Burden of proof—Gassing services—Jurisdiction 






Where respondent failed to sustain its burden of proof of the claimed further 
adjustment in contract price, and where the Secretary is without juris- 
diction over repsondent’s claim for an additional credit for gassing 
services, respondent is liable to complainant for the full amount due and 
owing to complainant. 









Counterclaim—Burden of proof—Dismissal 


Where respondent failed to sustain its burden of proof with respect to its 
counterclaim, the counterclaim is dismissed. 






John R. Catlin, Los Angeles, Calif., for complainant. 


Respondent pro se. 
James V. Wright, Presiding Officer. 







Decision by Donald A. Campbell, Judicial Officer. 










PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks repara- 
tion against respondent in the amount of $8,203.20 in connection 
with transactions in interstate commerce involving nine lots of 
tomatoes and peppers. 











A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer and 
counterclaim thereto, in substance denying liability to complain- 
ant and seeking an award against complainant of $332.70. 








Although the amount claimed as damages in the formal com- 
plaint exceeded $1,500, the parties waived oral hearing so that the 
shortened procedure provided in section 47.20 of the rules of prac- 
tice thus became applicable. Pursuant to such procedure, com- 
plainant was given the opportuntiy but did not file an opening 
statement. Respondent filed an answering statement and com- 
plainant filed a statement in reply. Respondent also filed a brief. 
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FINDINGS OF FACT 


1. Complainant is a corporation, DiMare Brothers, Inc., of 
California, whose address is P. O. Box 517, Newman, California. 
At the time of the transactions involved herein, complainant was 
licensed under the act. 


2. Respondent is a corporation, Abood Distributors Corpora- 
tion, whose address is P. O. Box 3466, Fort Pierce, Florida. At 
the time of the transactions involved herein, respondent was 
licensed under the act. 


8. Between the dates of September 9 and October 28, 1970, and 
in contemplation of movement in interstate commerce, complain- 
ant sold to respondent nine lots of tomatoes and peppers at agreed 
contract prices totaling $22,541.25, f.o.b. shipping point in the 
state of California. 


4. Between the dates of September 9 and October 28, 1970, 
complainant shipped from loading point in the state of California 
to respondent at Miami, Florida, nine lots of tomatoes and peppers 
meeting the specifications of the contracts between the parties. 
Each of the shipments was received and accepted by respondent at 


Miami. 

5. Complainant granted respondent price adjustments on three 
of the shipments, totaling $3,317.50. In addition, complainant 
allowed respondent credit of $11,020.55 for gassing services per- 
formed by respondent, thus leaving an unpaid balance due com- 
plainant of $8,203.20 on the transactions involved herein. 


6. An informal complaint was filed on April 28, 1971, which 
was within 9 months after the causes of action herein accrued. 


CONCLUSIONS 


Respondent in its answer agrees with complainant that the 
initial total of the agreed contract prices for the nine shipments 
involved herein was $22,541.25. Respondent likewise agrees that 
complainant made adjustments in these contract prices totaling 
$3,317.70. Respondent alleges, however, that further adjustments 
of $2,107 was asked of complainant, that a promissary note in the 
amount of $2,708.67 was taken by complainant as part payment 
for the shipments involved herein, and that respondent was en- 
titled to a total credit of $14,740.58 for gassing services rendered. 


As the party making these affirmative allegations, the burden 
of proving same by a preponderance of the evidence rests upon 
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respondent. As to the additional adjustment in the f.o.b. contract 
prices, which complainant denies granting, we note that respond- 
ent simply states in its answer that this adjustment was “asked 
for’, not that it was granted. Nor has respondent introduced any 
evidence to show that the claimed adjustment was granted. 
Accordingly, we conclude that respondent has failed to sustain its 
burden of proof as to this further allowance of $2,107 from 
complainant. 


Complainant denies respondent’s claim that a promissary note 
in the sum of $2,708.67 was accepted by complainant as part 
payment on the total due here. Complainant takes the position 
that the promissary note was taken only as evidence of respond- 
ent’s indebtedness and not in satisfaction thereof, and that the 
note expired on May 4, 1971, unpaid. 


In Federal Fruit & Produce Company v. Sandy’s Produce, 24 
A.D. 1121, 1123, we stated that “The general rule is that a note 
given by a debtor for a precedent debt will not be held to extin- 
guish the debt, in the absence of an agreement to that effect, but 
will be considered as conditional payment or as collateral secu- 


rity, or as an acknowledgement or memorandum of the amount 
ascertained to be due.” In the present case, respondent has sub- 
mitted no proof that the note was accepted by complainant as 
payment. As the party who has the burden of proof as to the 
import of the promissory note, we conclude that respondent has 
failed to sustain that burden. 


Respondent, finally, alleges that it is entitled to a credit for 
gassing services from complainant of $14,740.58, rather than the 
$11,020.55 with which it (respondent) is credited by complainant. 
We are without jurisdiction to consider respondent’s contention, 
since the services allegedly rendered by respnodent were not inci- 
dental to perishable agricultural commodity transactions before 
us. Accordingly, we conclude that the claims for these services are 
beyond the scope of our authority as conferred in the act and may 
not be the basis of any award of damages by us. 


The contract total of the nine shipments involved herein is 
$22,541.25. Subtracting price adjustments of $3,317.50 granted 
by complainant, and gassing credits of $11,020.55, leaves $8,203.20 
due and owing to complainant in connection with these transac- 
tions. Respondent’s failure to pay this sum to complainant is in 
violation of section 2 of the act, for which reparation should be 
awarded, with interest. 
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While respondent has filed a counterclaim against complainant 
in connection with these transactions, respondent has failed to 
sustain its burden of proof in connection with any of the matters 
involved in this counterclaim. Accordingly, the counterclaim 
should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $8,203.20, with interest thereon 
at the rate of 8 percent per annum from November 1, 1970, until 
paid. 

The counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


DISMISSAL—ON MOTION OF COMPLAINANT 


(No. 14,649) 


DECON PRODUCE Co., INC. v. Roy LEE SMITH and ROY LEE SMITH 
PRODUCE, INC. PACA Docket No. 2-2449. Order issued June 
6, 1972, by Thomas J. Flavin, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 


(No. 14,650) 


SUNNY FARMS, INC. v. P. G. SACKENREUTHER. PACA Docket No. 
2-2595. Reparation of $2,759.70 with 8 percent interest from 
September 1, 1971, awarded complainant against respondent 
in order issued June 12, 1972, by Thomas J. Flavin, Judicial 
Officer. 


REPARATION AWARDED—DEFAULT ORDER 


(No. 14,651) 


RALPH M. KOVEL & ASSOCIATES, INC. v. HIGHLAND Foop PRODUCTS 
Corp. PACA Docket No. 2-2586. Reparation of $278.64 with 
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8 percent interest from August 1, 1971, awarded complainant 
against respondent in order issued June 1, 1972, by Thomas J. 
Flavin, Judicial Officer. 


(No. 14,652) 


DAN STOREY, INC. v. ODESSA SPECIALTY Foops, INC., a/t/a GIOIA 
SPECIALTY Foops. PACA Docket No. 2-2588. Reparation of 
$346.80 with 8 percent interest from September 1, 1971, 
awarded complainant against respondent in order issued June 
1, 1972, by Thomas J. Flavin, Judicial Officer. 


(No. 14,653) 


QUAKER CITY PRODUCE Co. v. ODESSA SPECIALTY F oops, INC., a/t/a 
GIOIA SPECIALTY Foops. PACA Docket No. 2-2589. Repara- 
tion of $471.50 with 8 percent interest from September 1, 
1971, awarded complainant against respondent in order issued 
June 1, 1972, by Thomas J. Flavin, Judicial Officer. 


(No. 14,654) 

Gay W. PETTINGILL v. A-1 PropuCcE. PACA Docket No. 2-2598. 
Reparation of $2,125 with 8 percent interest from October 1, 
1971, awarded complainant against respondent in-order issued 
June 5, 1972, by Thomas J. Flavin, Judicial Officer. 


(No. 14,655) 


BABENDURE PRODUCE Co., INC., d/b/a SOUTHWESTERN FRESH KUT 
DIVISION v. MARKET PRE-PAK, INC. PACA Docket No. 2-2599. 
Reparation of $3,465.24 with 8 percent interest from July 1, 
1971, awarded complainant against respondent in order issued 
June 5, 1972, by Thomas J. Flavin, Judicial Officer. 


(No. 14,656) 


KING OF Spups, INC. v. C. & F. PRoDUCE Co. INc. PACA Docket 

No. 2-2600. Reparation of $4,634.25 with 8 percent interest 

from April 1, 1972, awarded complainant against respondent 

in order issued June 13, 1972, by Thomas J. Flavin, Judicial 
Officer. 
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(No. 14,657) 


SAM ANDREWS’ SONS v. C. & F. Propuce Co. INc. PACA Docket 
No. 2-2601. Reparation of $4,458.35 with 8 percent interest 
from April 1, 1972, awarded complainant against respondent 
in order issued June 13, 1972, by Thomas J. Flavin, Judicial 
Officer. 


(No. 14,658) 


CHIQUITA BRANDS, INC. c. PASQUALE J. Corso. PACA Docket No. 
2-2602. Reparation of $27,335.00 with 8 percent interest 
from February 1, 1972, awarded complainant against re- 
spondent in order issued June 13, 1972, by Thomas J. Flavin, 
Judicial Officer. 


(No. 14,659) 


BRITISH WEST INDIES PRODUCE, INC. v. ORVECA INTERNATIONAL 
Foops, INc. PACA Docket No. 2-2603. Reparation of $575.00 


with 8 percent interest from April 1, 1971, awarded com- 
plainant against respondent in order issued June 13, 1972, by 
Thomas J. Flavin, Judicial Officer. 


(No. 14,660) 


JOE BELSON v. MICHAEL A. ORIVIVO. PACA Docket No. 2-2604. 
Reparation of $3,125.48 with 8 percent interest from Novem- 
ber 1, 1971, awarded complainant against respondent in order 
issued June 14, 1972, by Thomas J. Flavin, Judicial Officer. 


(No. 14,661) 

ELMORE MOSTUL v. TASTY SNACKS, INC. PACA Docket No. 2-2607. 
Reparation of $2,069.35 with 8 percent interest from Decem- 
ber 1, 1971, awarded complainant against respondent in order 
issued June 14, 1972, by Thomas J. Flavin, Judicial Officer. 

(No. 14,662) 


BENNY MANDELL PRODUCE, INC. v. TRI-STATE POTATO DISTRIBU- 
ToRS, INc. PACA Docket No. 2-2608. Reparation of $1,589.40 
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with 8 percent interest from September 1, 1971, awarded com- 
plainant against respondent in order issued June 14, 1972, by 
Thomas J. Flavin, Judicial Officer. 


(No. 14,663) 


CHRISTY CROPS, INC. v. THE WESTERN BAKERS SUPPLY Co. PACA 
Docket No. 2-2609. Reparation of $281.40 with 8 percent 
interest from June 1, 1971, awarded complainant against 
respondent in order issued June 14, 1972, by Thomas J. 
Flavin, Judicial Officer. 


(No. 14,664) 


W. A. WHITE BROKERAGE COMPANY v. GRIMMETT & FLANAGAN 
PRODUCE, INC. PACA Docket No. 2-2610. Reparation of 
$300.48 with 8 percent interest from August 1, 1971, awarded 
complainant against respondent in order issued June 14, 1972, 
by Thomas J. Flavin, Judicial Officer. 


(No. 14,665) 


MEYER TOMATOES v. MICHAEL KODISH & Co. INC. PACA Docket 
No. 2-2612. Reparation of $22,619.50 with 8 percent interest 
from November 1, 1971, awarded complainant_against re- 
spondent in order issued June 15, 1972, by Thomas J. Flavin, 
Judicial Officer. 


(No. 14,666) 


SALT CITY PRODUCE Co. INC. v. JOSEPH FRANCHER & SONS. PACA 
Docket No. 2-2614. Reparation of $882.55 with 8 percent 
interest from September 1, 1971, awarded complainant 
against respondent in order issued June 15, 1972, by Thomas 
J. Flavin, Judicial Officer. 


(No. 14,667) 


GREEN GROVE MARKETS, INC. v. Roy KEITH. PACA Docket No. 
2-2615. Reparation fo $3,105.00 with 8 percent interest from 
December 1, 1971, awarded complainant against respondent 
in order issued June 15, 1972, by Thomas J. Flavin, Judicial 
Officer. 
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(No. 14,668) 


GREEN VALLEY PRODUCE Co-O0P. v. PALOMO PRODUCE & TRUCKING 
Corp. PACA Docket No. 2-2616. Reparation of $310.00 with 
8 percent interest from October 1, 1971, awarded complainant 
against respondent in order issued June 16, 1972, by Thomas 
J. Flavin, Judicial Officer. 


(No. 14,669) 


NATIONAL FRESH FRUIT & VEGETABLE CO. INC. v. SANDERS 
PRODUCE. PACA Docket No. 2-2617. Reparation of $3,353.02 
with 8 percent interest from July 1, 1971, awarded complain- 
ant against respondent in order issued June 16, 1972, by 
Thomas J. Flavin, Judicial Officer. 


(No. 14,670) 


CLYDE’S PRODUCE, INC. v. ALL-STATE PRODUCE, INC., t/a CITY 
PRODUCE COMPANY. PACA Docket No. 2-2618. Reparation 


of $1,498.75 with 8 percent interest from November 1, 1971, 
awarded complainant against respondent in order issued 
June 16, 1972, by Thomas J. Flavin, Judicial Officer. 


(No. 14,671) 


WAINER FRUIT COMPANY v. WAYNE PRODUCE COMPANY. PACA 
Docket No. 2-2620. Reparation of $393.75 with 8 percent 
interest from December 1, 1971, awarded complainant against 
respondent in order issued June 16, 1972, by Thomas J. 
Flavin, Judicial Officer. 


(No. 14,672) 


CRANE DISTRIBUTING COMPANY v. SANTA BARBARA PRODUCE. 
PACA Docket No. 2-2613. Reparation of $1,250.00 with 8 
percent interest from January 1, 1972, awarded complainant 
against respondent in order issued June 19, 1972, by Thomas 
J. Flavin, Judicial Officer. 
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(No. 14,673) 


C. L. ROBINSON CORPORATION v. B. L. DRAUGHON Co. PACA 
Docket No. 2-2619. Reparation of $1,287.50 with 8 percent 
interest from December 1, 1971, awarded complainant against 
respondent in order issued June 19, 1972, by Thomas J. 
Flavin, Judicial Officer. 


(No. 14,674) 


KING SALAD AVOCADO Co. INC. v. QUALITY PRODUCE COMPANY. 
PACA Docket No. 2-2625. Reparation of $379.75 with 8 per- 
cent interest from December 1, 1971, awarded complainant 
against respondent in order issued June 22, 1972, by Thomas 
J. Flavin, Judicial Officer. 


(No. 14,675) 


ZELLWIN FARMS COMPANY v. NEIMAN Bros. PACA Docket No. 
2-2628. Reparation of $1,647.75 with 8 percent interest from 
January 1, 1972, awarded complainant against respondent in 
order issued June 22, 1972, by Thomas J. Flavin, Judicial 
Officer. 


(No. 14,676) 


VAN BUREN COUNTY FRUIT EXCHANGE OF FLORIDA, INC. v. NEIMAN 
Bros. PACA Docket No. 2-2627. Reparation of $10,077.01 
with 8 percent interest from February 1, 1972, awarded com- 
plainant against respondent in order issued June 22, 1972, by 
Thomas J. Flavin. Judicial Officer. 


(No. 14,677) 


CUDMORE & HORTON v. HEREFORD GROWERS & SHIPPERS, INC. 
PACA Docket No. 2-2626. Reparation of $602.56 with 8 per- 
cent interest from August 1, 1971, awarded complainant 
against respondent in order issued June 22, 1972, by Thomas 
J. Flavin, Judicial Officer. 
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